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PREFACE 



The following Treatise has been prepared to 
exhibit, in a small compass and practical form, 
one of the most important branches of the law of 
real property — the law on the Exposition of Wills. 
As few owners of any description of landed pro- 
perty die intestate ; and as, in consequence, few 
titles to estates are found without a will in them ; 
the law on the exposition of devises is, necessarily, 
a subject of universal interest and daily investiga- 
tion. The Author has aimed to compile a book to 
be useful in the interpretation of wills of common 
occurrence. To this end, he has selected for his 
materials, exclusively the authorities, and prin- 
ciples of construction, of frequent practical appli- 
cation . It has formed a part of his plan, in the 
exposition of many of the cases, to transcribe the 
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language of the Bench, as their best explanation ; 
and he has sought farther to increase the usefulness 
of the work, with little addition to the length of 
it, by the many references which will be found dis- 
persedly made to the margin, for numerous cases 
of similar import with those mentioned in the text. 
The latest authorities have, when practicable, been 
preferred for illustration : a few which have been 
published during the progress of the work in the 
press are added at the end. 



10, Crown Office Row, Temple. 
2l5^ April, 1827. 
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CHAPTER I. 

INTENTION, THE LAW OF DEVISES. 

The cases on the subject appear to authorize the general 
position, that the intention of the testator is the law of 
devises. 

In a deed, technical form and language are often essen- 
tial to give effect to the intention of the parties, on the 
principle, that a deed is made with mature deliberation, 
and with knowledge of the laws (a). 

A greater latitude of construction is permitted of wills, 
on the principle, that a testator is not supposed (i) to be 
acquainted with legal form and language (c) ; and that it 
is a reasonable indulgence, to leave to every one the power 
to make his own will in his own way. 

(fl) 1 P. W. 20. 2 Bl. C. 381. (c) 2 Bl. C. 381. 1 P. W. 20. 
(6) 2 Atk. 580. Willes, 213. 

B 



2 INTENTION, THE lAW OF DEVISES. 

The exposition of wills has always been governed by the 
intention of the testator. Before the Statute of Wills, 32 
Hen. VIII.^ c. 1^ this was a part of the common law(tf). 

Since the Statute of Wills, the same principle has been 
invariably acknowledged. The early (ft) cases all notice it; 
and many of the most learned of the Judges, in later times, 
have insisted on this principle in pointed and remarkable 
language. Mr. Justice Wilmot has said, '^ the principle 
that must govern all cases of this kind, is the intention of 
the testator, which is the Pole-star for the direction of 
devises"(c). Lord Chief Justice Willes : '* The rule is, 
that voluntas testatoris totum est^' (d). Lord Kent/on, also : 
'' I am clearly of opinion, that the intention of the testator 
is the Polar-star, by which we should be guided in the 
construction of wills" (e). And Lord Loughborough : " It 
is my duty to give effect to the will, as far as the intention 
can be clearly made out. It is not permitted to me to be 
affectedly ignorant of the intention ; much less to control 
a certain established intention upon my own idea of the 
fitness or unfitness, the liberality, or the political tendency 
ofit'V). 

(o) Litt. S. 586. Bro. Abr. (c) 2 Burr. 1112. See, also, 1 

Devise 1, 29, 38. 39, 52. 6 Mod. Madd. Rep. 439. 

110. 1 Salk. 237. 1 P. W. 20. (d) 1 Atk. 377. 

(b) 2 Dyer, 122 a (20), 171 a (e) 2 East, 42. 

(7) ; 3 Dyer, 261 b (27). Lingen's (/) 4 Ves. 341. See, also, ibid, 

case,t6.323a.Clache'scase,t6.330. 312, 329, 574; 2 Vem. 337. 



CHAPTER II. 

OF ILLEGAL DEVISES. 



Section I. 

Of Prospective Devises of after-purchased Lands. 

In the position, that the intention of the testator is the 
law of devises, the intention meant is^ an intention of the 
testator legally (a) to dispose of his property. This is the 
intention which the law will, if possible, fulfil. An inten- 
tion, illegally to dispose of it, the law will frustrate. It 
should seem, a person cannot do more by his will than, 
with legal advice, he is able to do by a conveyance in his 
lifetime. He may, indeed, effect any given object in a 
different way, by his will; but the rules of law, which 
govern the objects themselves of a settlement of real pro* 
perty, are as applicable to a will as to a deed ; and if an 
object is illegal, a will can not attain it. 

A will of lands, held for a freehold estate, is considered 
to be a species of conveyance. It will not, therefore, 
operate on lands in which the testator has no interest 
when he makes his will (6). *' Although,'* observes Lord 
Mansfield, ** as to personal estate, the law of England has 
adopted the rules of the Roman testament, yet a devise of 
lands in England is considered in a different light from a 

(a) 2 Burr. 1112. 1 Atk. 377. (6) Cowp. 90. 2 BL C. 378. 

2 East, 42. 

b2 



4 OF ILLEGAL DEVISES. 

Roman will. For a will, in the civil law, was an institu- 
tion of the heir. But a devise in England is an appoint- 
ment of particular lands to a particular devisee, and is 
considered in the nature of a conveyance by way of ap- 
pointment; and upon that principle it is, that no man 
can devise lands which he has not at the date of such 
conveyance. It does not turn upon the construction of 
the statute 27 Hen. VIII., which says, that 'any person 
having lands, &c., may devise;' for the same rule held 
before the statute, where lands were devisable by cus- 
tom (a). It may, then, perhaps, be said to be illegal, 
prospectively to devise lands of inheritance, which the 
testator may agree to purchase after the making of his 
will; or prospectively to devise a freehold lease, which 
is not the property of the testator when his will is made ; 
or, if the testator has a subsisting freehold lease, prospec- 
tively to devise a renewed (i) lease of the same lands. 
Terms of years, it may be added, are personal property, 
and the principle mentioned does not extend to them. It 
is in the power, therefore, of a testator, if he pleases, to 
devise (or bequeath) a lease for years, which he is not 
possessed of at the time he makes his will. As the devise 
is legal, it will be carried into eflfect (c)/' 



Section II. 

Of Devises in Perpetuity. 

A SETTLEMENT in perpetuity, (which is any period 
longer than the time the law permits land to be unalien- 
able), is illegal, and cannot be effected by any assurance 

(fl) Cowp. 90. (p) U Ves. 390. Colegrave v. 

(b) See 6 Madd. Rep. 84. Manby, 6 Madd. Rep. 72. 



OF ILLEGAL DEVISES. 5 

whatever. The object of the law against settlements in 
perpetuity is, to facilitate the change of landed property 
from one hand to another (a). A means to this end is, to 
prevent its being tied up, beyond a reasonable period, in 
the hands of persons unable to sell, or otherwise dispose 
of the whole estate in it : if the estate be in fee, then of 
the fee-simple ; if for years, of the term. The law per- 
mits land to be made unalienable for a period, from the 
day the land is settled, of a life, or any number of lives, 
then in being (6), and 21 years, and the farther period 
of nine months, or any additional time, within which a 
posthumous child must, if at all, be born (c). Any longer 
period is, in law, a perpetuity. 

The point, from which the law begins to count a perpe- 
tuity, is, it is apprehended, the day on which the property 
is settled. A will of lands seems to be a settlement made 
on the day of the testator's death ,* and from that day, it 
should seem, a perpetuity is, therefore, to be reckoned. 
But it appiears, so strict and cautious is the law not to 
permit a perpetuity, that it is not sufficient if, in event, at 
the death of the testator, it turns out that the estate is 
alienable within the prescribed time; but the will, and 
not accident, must make it so : and if a limitation in a 
will is too remote when the will is published, the limita- 
tion is then, in its creation, void, and accident is not per- 
mitted to make it afterwards legal (d). 

It does not appear that the law against a perpetuity 
requires, that, within the limited time, the whole estate, 
in fee or for years, is to be vested in one person, and that 
he, singly, without the concurrence of other persons, is to 
have the right to alien it. It seems only to require that 

(o) 1 Eden, R. 416. 11 Ves. (c) 7 T. R. 102, 103. 

137. (d) Lady Lanesborough v. Fox, 

(6) Ibid, 134, 136. Forrester, 262. 
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the estate in fee, or the term, shall then be alienable ; but 
whether by one person singly, or by many^ as by a par- 
ticular tenant and remainder-men^ seems to be immaterial. 
The law against a perpetuity appears not to be infringed 
on, if, within the limited period, there are persons in ex- 
istence who are entitled, in the case of a fee simple, to 
alien the whole fee, and, in the case of a term of years, to 
alien the whole term. Consistently with the law against 
a perpetuity, a person seised in fee may legally devise to 
A,,2L person living, for life, remainder to A.'s first son un- 
born in tail; or to A. for life, remainder to A.'s first son 
unborn for life (a), remainder to B., a person living, in 
tail or in fee; or to il. for 500 years, in trust to pay the 
testator's debts and legacies (6), remainder to JB., a per- 
son living, for life, remainder to J3.'s first son unborn, for 
life, remainder to C, a person living, in tail or in fee. 
In neither of these instances, is a perpetuity created. 
In each, the fee simple is alienable within the pre- 
scribed period. In the first, by A. and A.'s first son, 
on his attaining 21 ; in the second, by A., A.'& first son 
at 21, and B.; in the third, by A., J3., JB.'s first son at 
21, and C. 

It may, in this place, be observed, that a tenant per 
auter vie is incapable, by the nature of his estate, of 
creating a perpetuity. His own estate being only for the 
lives of persons in being, an estate of longer continuance 
cannot be created out of it(c). 

In whatever way a testator may attempt to create a per- 
petuity; whether 

1, By devising successive estates for life to persons un- 
born; or 

(a) Hay v. Earl of Coventry, 3 (c) Low v, Burron, 3 P. W. 
T. R. 83. 262. 

(b) Gore v. Gore, 2 P. W. 28. 
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2, By depriying a tenant in tail of his power to sufier a 
common recovery ; or 

3, By limiting an executory devise, which is not to 
take effect within the period prescribed by law ; or 

4, By means of a power ; or 

5, By a devise on trusts which would make the estate 
unalienable longer than the law permits — the intention of 
the testator cannot be carried into effect. 

L A person devised his lands '^ to the Drapers* Company 
and their successors, in trust to convey the premises to his 
godson, Matthew Humberston, for life, and afterwards, upon 
the death of the said Matthew, to his first son for life, and 
so to the first son of that first son for life, 8cc. ; and if no 
issue male of the first son, then to the second son of the 
said Matthew Humberston for life, and so to his first son, 
&c. ; and in failure of such issue of Matthew, then to ano- 
ther Matthew Humberston for life, and to his first son for 
life, &c., with remainders over to other persons for their 
lives successively, and their respective sons, when bom, for 
their lives; without giving an estate tail to any of them, or 
making any disposition of the fee'' (a). As this case is 
reported in Vernon, the Court, in giving judgment, said, 
*' an attempt to make a perpetual succession of estates for 
life is vain, and not practicable ; however, there ought to 
be a strict settlement made, and the intent of the testator 
followed, as far as the rules of law will admit of;" and it 
directed, '^ the settlement to be made, so that such who 
were in being^ should be only tenants for life ; but where 
the limitation was to be to a son not in being, there he 
must be made tenfint in tail male (6)/' The words of the 
decree were, '' that the Master do see a settlement made, 

(a) Humberston v. Humbers- (b) 1 Vern. 738. See 1 Eden, 

ton, 1 p. W. 332. 2 Vern. 737. 422. 
See 1 Eden, 422 
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of the residue of the trust estate, pursuant to the will of 
the testator, with limitations to the several parties named 
to be tenants for life in the said will, and to the heirs male 
of their bodies, in strict settlement, according to the course 
of law ; and if any of the parties who are named tenants 
for life have any issue male living, their names are to be 
inserted in the deed of settlement (a)" In Thellusson v. 
Woodford, Lord A hanky noticed an inaccuracy in this 
decree. He said, *' instead of the words, * to the heirs 
male of their bodies in strict settlement, according to the 
course of law,' it ought to have been to the first and other 
sons, and the heirs male of their bodies successively. It is 
doubtful, whether the decree meant, that all the persons 
named, who were in existence at the time the decree was 
pronounced, should be made tenants for life. I cannot 
think that was the meaning. It must have meant all the 
persons named, who were in existence at the time of the 
testator's death ; for it cannot be contended, that the chil- 
dren bom after the testator's death, should, by the accident 
of being bom before the decree, have estates for life given 
to them (6)." 

Letvis Southcombf being seised in fee in remainder, de- 
vised in these words : *' to him the said Thomas, I do give 
my estate of Holcomb Burnelg during his natural life, as 
soon as it shall fall ; but to his tmstee in his behalf shall 
be committed the profits of the said estate, until he shall 
arrive at the age of 21 years ; and after him I do give it to 
his eldest or any other son after him, durihg his natural 
life ; and after them to as many of his descendants issue 
male, as shall be heirs of his or their bodies, down to the 
tenth generation during their natural lives." Lord Ellen- 
borough, who delivered the judgment of the court in this 

(c) 1 Eden, 422. (b) 4 Ves. 333. 1 Eden, 423 (a). 
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case, distinguishing it from Robinson v. Robinson, and the 
other cases determined on the same principle, observed, 
*' in all these cases, expressions were used, denoting an in- 
tention that the lands should continue in the descendants 
of the first taker, as long as there were any, without speci- 
fying or marking what estates such descendants should 
take. But, in this case, the devisor has not used genera! 
terms, from whence an intent to give a descendible estate 
to the issue of the first devisee may be collected ; but has, 
in express terms, narrowed the estates which the issue were 
to take to estates for life; and this, properly speaking, is 
not a case of a particular and a general intent, both of 
which cannot be effectuated, and where the one must give 
way to the other ; but a case of single intent, to create a 
succession of estates for life, not warranted by any law 

Cannon Southey devised '* to Hugh Somerville and H. 
F. Luttrell in fee, in trust to and for the use of his great 
nephew, J. S. Somerville, for the term of ninety-nine years, 
if he should so long live, and after that term to the use 
of the first, second, third, and fourth sons of the said 
J. S. S., and the issue male of their bodies lawfully begot- 
ten, for the like term of ninety-nine years, as they should 
be in seniority of birth ; and in default of such issue 
male in him or them, then to the use of his kinsman John 
Southey, and the issue male of his body lawfully begotten, 
for the like term of 99 years; and in default of issue 
male of him, then to his brother Robert Southey, and the 
issue male of him for the like term ; and in default of issue 
male of him, to the devisor's right heirs." A question on 
this will having been sent out of Chancery for the opinion 
of the court of King's Bench, the following certificate was 
returned : ** We are of opinion, that Hugh Somerville and 

(a) Seaward v. Willock, 5 East, 198. 
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Henry Fownes Luttrell, took a fee-simple in the freehold 
and copyhold estates, according to their respective natures, 
and the absolute interest in the leasehold estates, devised 
to them by the will of the testator, Cannon Southey ; sub- 
ject however to the trusts of the said will ; and that none 
of the subsequent limitations are limitations of uses exe- 
cuted by the statute. If the subsequent Umitations had 
been limitations of uses executed by the statute, we are of 
opinion, that John Southey Somerville would have taken 
an estate for a term of 99 years, determinable with his life, 
in the freehold and copyhold estates of the testator^ and in 
his leasehold estates, if they should so long continue ; and 
that upon his death, his first son would take a like estate for 
a term of 99 years, determinable with his life, in the free- 
hold and copyhold estates, and in the remainders of the 
leasehold estates ; and that the several subsequent limita- 
tions to the second, third, and fourth sons of the said John 
Southey Somerville, and the limitations to the defendant 
John Southey, and his issue male, and the limitations to 
Robert and Thomas Southey, and their issue male, would 
be void ; and that the other sons of the plaintiff, John 
Southey Somerville, would not take any estate under the 
testator's will (a)." 

A person devised an estate, consisting of freehold and 
leasehold lands, " to his grandson John James Beard, and 
his assigns, so that he and they might receive and take the 
rents, issues, and profits thereof, to his and their use, 
during the term of 99 years, if he should so long live ; and, 
immediately after his decease, then to the first son of his 
body, lawfully to be begotten, and his assigns, to receive 
and take the yearly rents thereof, to his and their own use, 
for the like term of 99 years, if he should happen so long 

(a) Somerville v. Lethbridge, 6 T. R. 21 3. 
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to live ; and so on in tail male to such first son lawfully 
issuing for ever. And for want, and in default of such 
issue of such first son, then to the use and behoof of the 
second, and all and every other son and sons of John 
James Beard, severally, successively, and in remainder, 
one after another, as they should be in seniority of age, and 
priority of birth, and the issue male of such son or sons, 
lawfully issuing, for the like term of 99 years only (in case 
he should so long live) ; and that such elder son, or the 
issue of such elder son, should have no greater estate than 
for the term of 99 years, determinable at his decease ; and 
the elder son of such issue male always to take place 
before the younger of such son and sons, and the issue 
male of his and their bodies lawfully issuing. And in case 
there should be no issue male of the said John James 
Beard, nor issue of such issue male at the time of his 
death, or in case there should be such issue male at that 
time, and they should all die before they should respec- 
tively attain 21, without lawful issue male; then, there 
were similar limitations over to Joseph Beard (the brother 
of John James Beard), and his sons and issue male." A 
case on this will was referred by the court of Chancery to 
the Judges of the King's Bench, who returned a certificate 
in these words : '^ This case has been argued before ua, 
and we are of opinion, that John James Beard, the grand- 
son and heir at law of John James the testator, took, 
under the said testator's will, an estate for 99 years, deter- 
minable with his life, in the freehold estates devised to him, 
in the first instance ; and also in the leasehold estates de- 
vised, if they should so long continue ; and that, upon hii^ 
death, leaving one or more sons, his first son will take an 
estate for 99 years, determinable with his life, in the free- 
hold estates, and what shall then remain of the terms for 
which the leasehold estates are held. We are also of 
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opinion, that all the limitations subsequent and expectant 
upon the limitation to the first son of John James Beard 
are void \a). 

2. In Sonday^s case, Merrick Sonday devised a house 
to Margaret his wife^ for life, ''and, after her decease, 
my son William to have it, and if my son William marry, 
and have by his wife any male issue lawfully begotten of 
his body, then his son to have it ; if he have no male 
issue lawfully begotten of his body, than my son Samuel 
to have the house ;" and totidem verbis ^ to his son Tho- 
mas ; then this clause is added : — '' and my will and mind 
is, that if any of my sons, or their heirs male issue of their 
bodies, go about at any time to alienate or mortgage the 
house, that then the next heir to enter upon the house 
and enjoy it." A common recovery was afterwards 
suffered by Thomas, who became seised in possession ; 
and the question arose, if, by this means, he had for- 
feited his estate. It was resolved by the Court, '^ that 
no condition or limitation, be it by act executed, or 
by limitation of a use, or by devise in a last will, 
can bar tenant in tail from aliening by a common re- 
covery " (6). 

This case has been followed (c) by Mary Partington'^ 
case(df), Foy v. Hynde(e), The Pewterer's Company v. 
Christ's Hospital (f) ; and The King v. Burchell (g). In 
the last. Lord Northington said, " The only remaining 
question is, whether a man can give an estate tail, and, by 
annexing a proviso conditional not to alien, charge the 
estate upon alienation of tenant in tail, with such sum of 
money as he thinks proper ? And I can no more think of 

(a) Beard v. Westcott, 5 B. & 4 M. & S. 362. 
A. 801. Turn. R. 25. (d) 10 Co. 35 b. 

(6) 9 Co, 128. (c) Cro. Jac. 697. 

(c) See, also, Mainwaring v. Bax- (/) 1 Vera. 161. 

ter, 5 Ves. 458. Roe v.^edford . (g) 1 Eden, 424 ; Arab. 379 
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saying any thing upon that question, than if it were made 
one, whether^ if a person should purchase an estate in fee- 
simple, it would be descendible to heirs female?" (a) 

3. If . a person is seised in possession (b), and by his will 
he limits an executory devise in fee, the devise is not valid, 
unless the estate in fee is limited to become vested in the 
object of the devise within the period of a life or lives in 
being and 21 years, and the further period of nine months, 
or any other time, within which a posthumous child must, if 
at all, be bom (c). If the law were otherwise, a perpetuity 
might effectually be created ; for an executory devise can- 
not be barred by any means whatever, not even by a com- 
mon recovery (d). 

The law against a perpetuity applies also to executory de- 
vises by a termor for years. If a person has an estate for 
years in possession, and devises it, the devise is not valid, 
unless the term is limited to become vested in the object 
of the devise in a period less than the legal perpetuity (e). 
As an executory devise of a term of years cannot be 
barred (/), there is as much danger of a perpetuity, and 
consequently as much reason to limit the time within 
which it must take effect, as on a devise of an estate 
of inheritance. 

4. The first Duke of Marlborough attempted to create 
a perpetuity, by means of a power in his will. He devised 
to trustees, '' To the use of Harriet, Countess Godolphin, 
for life; remainder to William, Lord Ryalton, son and 
heir apparent of the Earl and Countess Godolphin, for 
life ; remainder to his first and other sons in tail male ; 

{a) 1 Eden, 434. 590. 2 Bos. & P. 327. 2 P. W» 55. 

(6) See Badger «. Lloyd, 1 Ld. (c) Love v. Windham, 1 Lev. 

Raym. 523, 525. 290. 1 Mod. 50, 114. 

(c) Lady Lanesborough ». Fox, (/) 8 Co. 96. 10 Co. 47 b, 52. 
Cas. temp. Talb. 262. 7T. R. 102. 1 Leo. 93. 

(d) Pells r. Brown, Cro. Jac. 
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remainder to all other the sons of Harriet^ Countess 
Godolphin, successively in tail male ; remainder to Robert ^ 
Lord Spencer, for life; remainder to his first and other 
sons in tail male ; with several remainders over." And 
the following clause was added : — '^ And I do hereby em- 
power and direct my trustees, on the birth of each and 
every son hereafter to be bom of the said Lord Ryalton, 
and also of the said Harriet, Countess Godolphin, and 
also of the said Lord Spencer, and also of, &c., by deed to 
revoke and make void the respective uses limited to their 
respective sons in tail male ; and in lieu thereof to limit 
the premises to the use of such sons for their lives, with 
immediate remainders to the respective sons of such sons, 
severally and respectively in tail male, according to the 
seniority of the said sons/' This will became the subject 
of a suit in Chancery ; and the Lord Keeper Northington, 
after many observations on the nature and impolicy of 
settlements in perpetuity, decreed, '*that the clause of 
revocation and re-settlement in the will of the Duke of 
Marlborough, is tending to a perpetuity, and, as repugnant 
to the estates limited, is void and of none effect" (a). 

A person devised ^' all his manors, &c., at Stanstead, 
in the county of Essex (subject to certain annuities, &cO> 
to his sons respectively for life, successively, with re- 
mainder to the first and other sons of such sons suc- 
cessively in tail male, with divers- emainders over; and 
he thereby declared, that notwithstanding he had before 
limited the succession of his estate to his several sons 
according to their seniority, yet it was his will, and he 
thereby directed, that it should be lawful for each of them, 
as they should be respectively seised in possession, by 
will duly executed, to alter and change the course of suc- 
cession aforesaid ; and on failure of issue of his own 

(a) Duke of Marlborough v. Earl Godolphin, 1 Eden, 404. 



OF ILLEGAL DEVISES. 15 

body, to appoint the next immediate remainder or suc- 
cession of the premises to any other of the testator's 
sons, without regard to seniority, and that such son so 
appointed, should take the next immediate estate for life, 
with remainder over to support contingent uses, and to 
his first and other sons in tail male, as therein before 
limited to testator's eldest son, and his first and other 
sons. And the testator directed, that every of his sous, 
so to be appointed, should, when in actual possession of 
the premises, have the same power of appointing by his 
will the succession or next remainder, in default of issue 
male of his own body, to any other of testator's sons for 
life, and to his issue male, in manner aforesaid, so long as 
the testator should have more than one son living/' On 
a bill brought to carry the trusts of the will into exe- 
cution. Lord Northington directed, ''That the trusts of 
the will and codicils should be performed and carried 
into execution, except so far as they relate to the alter- 
ation of estates-tail into tenancies for life, which is void 
by law" (a). 

5. Mr. Thellusson devised to trustees on the following 
long trust of accumulation : — 

*'Upon trust that they the said Matthew Woodford, 
James Stanley, and Emperor John Alexander Woodford, 
and the survivors and survivor of them, and the heirs and 
assigns of such survivor, do and shall from time to time 
during the natural lives of my sons Peter Isaac Thellusson, 
George Woodford Thellusson, and Charles Thelltisson, and 
of my grandson John Thellusson, son of my said son Peter 
Isaac Thellusson, and of such other sons as my said son 
Peter Isaac Thellusson now has or may have, and of such 
issue as my said grandson John Thellmson may have, and 
of such issue as any other sons of my said son Peter Isaac 

(a) Heath v. Heath, 2 Eden, 330. 
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Thellusson may have^ and of such sons as my said sons 
George Woodford Thellusson and Charles Thellusson may 
have, and of such issue as such sons may have^ as shall 
be living at the time of my decease or born in due time 
afterwards; and during the natural lives and life of the 
survivors and survivor of the several persons aforesaid; 
collect and receive the rents and profits of the manors or 
lordships, messuages, lands, tenements, and hereditaments 
hereinbefore by me devised and so to be purchased as 
aforesaid." 

The trustees are then directed, on the death of the 
survivor of the several persons during whose lives the ac- 
cumulation is to go on, to divide all the estates devised to, 
and to be purchased by, the trustees, into three parts, and 
to convey one part in tail male to the eldest male lineal 
descendant of each of his three sons. 

The trusts in this will were for accumulation, and being 
considered not to infringe on the law against a perpetuity, 
they were established (a). But there is an inference from 
this case, that if an estate is devised in fee, or by a termor 
for years, on any trusts which do infringe on that law, the 
devise will be illegal, and consequently, cannot be carried 
into effect. 



Section III. 

Of a Fee, on a Fee. 

It is not legal to devise a fee on a fee ; as to A., and his 

heirs, and on the determination of that estate, to B. and 

his heirs (ft). In Tilbury v. Barbut, a person devised to 

his wife for life, and after her death, to his son John and 

(a) Thellusson v. Woodford, 4 1 Salk. 238. Grumble v. Jones, 

Ves. 227. 11 Ves. 112. 11 Mod. 207. Preston v. Funnel, 

(6) Tilbury v. Barbut, 3 Atk. Willes, 164. 
617. 1 Ves. 89. Aumble v. Jones, 
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his heir9 for ever ; and in case of the death of John without 
any heir, then his real and personal estate, devised to his 
son John^ to go and be enjoyed by his son Cornelius. 
Lord Hardwicke, in giving judgment in this case, isaid, 
'* In all devises of this kind, where there is a fee mounted 
on a fee, I dare say the testators mean heirs of the body ; 
but unless there are words to restrain it to an estate-tail, 
I am bound to construe it a fee in the first taker; and, 
consequently, as the testator has devised the whole to 
John, the second devise is void in law. I cannot go on a 
presumption that the testator did not know the law. 
If testators do not use proper words, the Court will supply 
them, where the intention of the testator is consistent 
with the rules of law ; but where there is a fee mounted 
on a fee, it is a void devise in law" (a). 



Section IV. 

Of a Devise to an Heir at Law, 

If a person devises to his heir at law, he cannot make 
bim take by purchase^ if he devises to him the same estate 
in the land, as, supposing the will not made, the heir 
would take by descent. To make an heir at law a pur- 
chaser, the ancestor must devise to him an estate which 
would not descend to him ; as, supposing the testator to 
be seised in fee, an estate for years, for life, or in tail (6). 
Under either limitation, the heir will take by purchase. 
Likewise in the case of co-heiresses, if the ancestor devises 
to them in joint-tenancy, they will take by purchase, for 
by descent they would be co-parceners (c). So, if he 
devises to one co-heiress only, this one will take by pur- 

(a) 3 Atk. 617. (c) Anonymous, Cro. Eliz. 431. 

(fr) 2 Bl. C. 241, 242. 1 Salk. Beaie's case, 1 Leo. 112. 3 Lev. 

283. See Welby v. Welby, 2 Ves. 127. 
and B. 187. 
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chase (a). In Scott v. Scott, the testator devised ''to Henry , 
his eldest son, and to his heirs and assigns; nevertheless, 
in case he should die without issue, not having attained 
21, then, from and immediately after his death, under age 
and without issue, to the testator's son WiUiam^ and 
the heirs male of his body," with remainders over. 
The eldest son attained 21 ; and the Lord Keep^ Henley 
determined, that the eldest son took by devise, as having 
Uttder the will a different estate than would have descended 
to him, the one being pure and absolute, the other not (6). 
To cause an heir at law to take by purchase, the estate 
which comes to him must, in some way^ be altered by the 
devise; and therefore an heir will take by descent, 
although the devise to him is charged with the payment 
of a sum of money, or the debts of the testator (c) ; for,-in 
these cases, the estate devised is not varied. 

The distinction between |7urcAas6 and descent is important 
in its consequences to third persons. On this principle it 
seems to be, and in their favour^ whenever a person devises 
to his heir at law the same estate he would otherwise have 
by descent, the law avoids the devise, notwithstanding any 
intention of the t^tator to the contrary, and makes the 
estate descend on the heir. Before the statute 3 Wm. 8c 
Mary, c. 14, it appears, in particular, to have been impor- 
tant to creditors, that an heir should take by descent, and 
not under a devise to him ; but this statute (which is made 
perpetual by the 6 & 7 Wm. III., c. 14) makes devises 
void as against creditors. " The difference in effect,'* says 
SirWilliamBlackstone, *' betweentheacquisitionof an estate 
by descent and by purchase, consists principally in these 
two points : — 1. That, by purchase, the estate acquires a 

(a) Reading v. Royston, 1 Salk. (c) Haynworth v. Pretty, Cro. 

242. 2 Ld. Raym. 829. Eliz. 833, 919. Hedger v. Rowe, 

(jb) Amb. 383. 3 Ley. 127. 
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new inheritable quality, and is descendible to the owner's 

blood in general, and not the blood only of some particular 

ancestor. For whoi a man takes an estate by purchase, 

he takes it not ut feudum paternum, or maternum, which 

would descend only to the heirs by the father's or mother's 

side ; but he takes it ut feudum antiquum, as a feud of 

indefinite antiquity, whereby it becomes inheritable to his 

heirs general, first of the patemal> then of the maternal 

line. 2. An estate taken by purchase will not make the 

heir answerable for the acts of the ancestor, as an estate by 

descent will. For if the ancestor, by any deed, obligation, 

covenant, or the like, bindeth himself and his heirs, and 

dieth ; this deed, obligation, or covenant, shall be binding 

upon the heir, so far forth only as he (or any other in trust 

for him) had any estate of inheritance vested in hitn by 

descent from (or any estate pur auter vie coming to him 

by special occupancy, as heir to) that ancestor, sufficient 

to answer the charge ; whether he remains in possession, 

or hath alienated it before action brought ; which sufficient 

estate is in the law cdlledassets, from the French word assez, 

enough. Therefore if a man covenants, for himself and his 

heirs, to keep my house in repair, I can then (and then 

only) compel his heir to perform this covenant, when he 

has an estate sufficient for this purpose, or assets, by 

descent, from the covenantor; for though the covenant 

descends to the heir, whether he inherits any estate or no, 

it lies dormant, and is not compulsory, until he has assets 

by descent" (a). 



Section V. 

Of an intention to change the course of descent. 

It is not in the power of a testator to make an estate 
descend contrary to the legal course of descent. On a descent, 

(u) 2 Bl. C. 243. 

c2 
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heirs on the father's side take precedence of heirs on the 
mother's side ; and the intention of a testator cannot con- 
trol this rule. If he devises to A. and his heirs on the part 
of his mother ; at A.'s death, his heirs on his father's side 
will be entitled to the estate, notwithstanding the testator 
intended it should descend to his maternal heirs (a). A 
testator may devise to A., and make B., the person who is 
the heir at law of A. on his mother's side, a purchaser; 
and, by this means, limiting the estate to B. and his heirs, 
he may effect his intention to make the estate descendible 
from B. in the line of the heirs of A. on his mother's side. 
But in this case it is plain he cannot be said to make the 
estate descend contrary to the legal course of descent. The 
land does not descend from A. to B. He makes B. a pur- 
chaser^ and from him the estate will descend to his heirs 
according to law« It is legal to leave an estate to the 
family of the mother o( A. ; but then it is necessary to de- 
vise it to the maternal heir as z. purchaser: an intention to 
make him take by descent is illegal, and cannot be effected. 



Section VI. 

Of a Devise of a Term of Years to Real Representatives. 

A TERM of years is not a subject of descent, and a testator 
cannot make it so (&)« The legal nature of it is, to devolve 
to the personal representatives of the owner, and not to his 
heirs (c). If a term is devised to A. and his heirs, at AJ'h 
death it will belong to his executors ; and no intention of 
the testator to the contrary can make the term descend 
to the real representative of A. {d). A testator may, indeed, 
if he adopts a proper legal mode for the purpose, settle a 

(a) Co. Litt. 13 a. Walk. Desc. (d) IP. W. 433. Davis v. 
148. Gibbs, 3 P. W. 26. 2 Atk. 580. 

(b) 3 P. W. 31. 2 Atk. 580. Co. Litt. 46 b. 

(c) Co. Litt. 319 b. 
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term of years in a way that real representatives may have 
the benefit of the term after the death of their ancestor; 
but then they virill not take their interest in the term by 
descent. A term-of years may be devised to A. for hfe, and, 
after the death of A., to £., virho is the heir at law of ii. ; 
and the latter limitation (which will not be a remainder, 
for a remainder cannot be limited out of a term of years) (a) 
as an executory devise, will be valid (6). So, likewise, A., 
possessed of a term, may devise it to B. for life, and after 
his death, to £.'s eldest son, unborn at the testator's death, 
for life ; and this, also, will be a good executory devise (c). 



Skction VII. 

Of a Devise of a Term of Years in Tail. 
As a term of years cannot be made to descend on real 
representatives, it follows it cannot be entailed. If A., 
possessed of a term, devises it to B. and the heirs of his 
body, this devise will be equivalent to a limitation to A. 
alone, or to ^. and his executors. A., in his life time, may 
dispose of it as he pleases ; and at his death, if undisposed 
of, it will belong to his personal representatives. The in- 
tention of the testator cannot make it descend to the issue 
of A.(d). It has been said, that a term of years cannot be 
entailed, *' for this plain reason, that no recovery can be 
8uifered"(e). The true reason seems to be, because the 
term cannot be made to descend on real representatives. 
An estate pur auter vie may be entailed (f)^ and the entail 
may be barred without a common recovery (g). 

(a) 8 Co. 95. 2 Ves, jun. 536. 1 T. R. 596. 

(b) Manning's case, 8 Co. 95. Kinch v. Ward, 2 Sim. and St. 
Lampet's case, 10 Co. 47. 409. 

(c) Cotton V. Heath, 1 Eq. Abr. (c) 2 Ves. jun. 539. 
X91,pl. 2. (/) 2Vern. 185. 

{d) Hai^. Co. Litt. 20 a (5). (g) 6 T. R. 292, 293. 

^earne, 461. Fordyce «. Ford, 
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Section VIII. 
Mortmain. 

The Statute o{ Mortmain, also called de Religiom^l £d. 
L, s. 2j c. \, makesit illegal to devise ia mortmain; that is, 
to any corpo;ratipnj» lay or ecclesiastical, sole or aggregate 
(a). It enacts, "that no person, religious or other (6), what- 
soever he be, presume to buy, or under the colour of gift 
or lease^ or by reason of any other title, whatsoever it be, 
to receive of any man, or by any other craft or engine, lo 
appropriate to himself any lands or tenements, under pain 
of forfeiture of the same, whereby such lands and tene- 
ments may anywise come into mortmain (c)/' 

Under this statute, it appears illegal to devise to any 
corporation either in fee, per auter vie, or for years ; or to 
devise to a corporation a lease per auter vie, or for years. 

The Statutes of Wills, 32 Hen. VIIL, c. 1, and 34 and 
35 Hen. VIIL, c. 5, authorise devises, excepting in mort- 
main. The words of the statutes are, '^ except to bodies 
politic and corporate." 

The 7 and 8 Wm. III., c. 37, it should be added, em- 
powers the crown *' to grant to any person or persons, 
bodies politic or corporate, their heirs and successors, 
license to alien in mortmain ; and also to purchase, ac- 
quire, take, and hold, in mortmain, in perpetuity or other- 
wise, any lands, tenements, rents, or hereditaments what- 
soever, of whomsoever the same shall be holden (d)" 



Section IX. 
Charitable Uses. 
The Stat. 9 Geo. II., c. 36, makes it illegal to devise 

(a) Co. Dtt. 2 b. in 1 vol. '* Statutes of the Realm." 

(Jb) See ibid. (d) See Harg. Co, Lht. 99 a 

(c) See the Statute and notes (1). 
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lands to charitable uses. It enacts^ that ** from and after 
the 24th day of June, 1736, no manors, lands, tenements, 
rents, advowsons, or other hereditaments, corporeal or in- 
corporeal, whatsoever^ nor any sum or sums of money, 
goods, chattels, stocks in the public funds, securities for 
money, or any other personal estate whatsoever, to belaid 
out or disposed of in the purchase of any lands, tenements, 
or hereditaments, shall be given, granted, aliened, limited, 
released, transferred, assigned or appointed, or any ways 
conveyed or settled, to or upon any person or persons, bodies 
politic or corporate, or otherwise, for any estate or interest 
whatsoever, or any ways charged or incumbered by any 
person or persons whatsoever, intrust, or for the benefit of 
any charitable uses whatsoever ; unless such gift, convey- 
ance, appointment, or settlement, of any such lands, tene- 
ments, or hereditaments, sum or sums of money, or personal 
estate (other than stocks in the public funds), be and be 
made by deed indented, sealed and delivered in the pre- 
sence of two or more credible witnesses, twelve calendai* 
months at least before the death of such donor or grantor, 
(including the days of the execution and death) and be in- 
rolled in his Majesty's High Court of Chancery, within 
six calendar months next after the execution thereof ; and 
unless such stocks be transferred in the public books usu- 
ally kept for the transfer of stocks, six calendar months 
at least before the death of such donor or grantor, (includ- 
ing the days of the transfer and death) ; and unless the 
same be made to take effect in possession, for the charitable 
use intended, immediately from the making thereof, and be 
without any power of revocation, reservation, trust, condi- 
tion, limitation, clause, or agreement whatsoever, for the 
lienefit of the donor or grantor, or of any person or persons 
olaiming under him. 

" Provided always, that nothing hereinbefore mentioned 



%4 OF ILLBOAL DEVIS«|. 

nel^ting to*th6 BeaUng and delivering of any deed or deeds, 
t>velve calendtur months at least before the death of the 
g^Ra^tor^ or to the transfer of any stock six calendar months 
{^forq the death of the grantor or person making such 
transfer^ shall extend^ or be construed to extend, to aay 
pi^upchc^ pC any estate or interest in lands, tenements, and 
. Ilie^edH^nients, or any transfer of any stock, to be made really 
.^d bonajide, for a full and valuable consideration, actually 
paid at or before the making such conveyance or transfer, 
without fraud or collusion. 

!, /f And be it further enacted, that all gifts, grants, con- 
veyances, appointments, assurances, transfers, and settle- 
ments whatsoever, of any lands, tenements, or other here- 
ditainents, or of any estate or interest therein, or of any 
charge or incumbrance affecting or to affect any land§, 
^tenements, or hereditaments, or of any stock, money, goods, 
chattels, or other personal estate, or securities for money to 
be laid out or disposed of in the purchase of any lands, 
tenements, or hereditaments, or of any estate or interest 
therein, or of any charge or incumbrance affecting or to 
affect the same, to or in trust for any charitable uses what- 
soever, which shall at any time, from and after the said 
;24th day of June, 1736, be made in any other manner or 
form, than by this act is directed and appointed, shall be 
absolutely and to all intents and purposes null and void. 

'^ Provided always, that this act shall not extend or be 
construed to extend, to make void the dispositions of any 
lands, tenements, or hereditaments, or of any personal 
estate, to be laid out in the purchase of any lands, tene- 
ments, or hereditaments, which shall be made in any other 
manner or form than by this act is directed, to or in 
trust for either of the two Universities within that part of 
Great Britain called England ; or any of the colleges or 
houses of learning within either of the said Universities ; or 
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to or in trust for the colleges of Etoii, Winehesteff^ar 
Westminster, or any or either of them, for the better bli]^ 
port and maintenance of the scholars only upon the foutii^ 
dations of the said colleges of Eton, Winfchester, attA 
Westminster," u 

This statute is often, but erroneously, called the tSta^ 
tute of Mortmain. The Statute of Mortmain is ' thb 
7 Edw. I.; St. 2, c. 1, also called de Religiosis. The 
act of Geo. II. is not, in any sense, a mortmain act« It 
neither prohibits nor authorises alienation in mortmaiii'; 
in other words, to a corporation. By the common law, it 
was legal to devise to individuals to charitable uses. The 
statute of Geo. II. makes such devises illegal. This wais 
its object ; . it declares void any alienation to charitable 
jises, if not made by deed (a). 

The statute includes devises for charitable purposes, by 

means of a trust for sale (6). In the Attorney General v» 

Lord Weymouth, in which there was a trust for sale, it 

was said by Lord Hardwicke : ** If Sir John James, 

instead of devising the surplus, had said, I charge my 

real estate with the payment of 1000/. to a charity, it 

would certainly have been void by the express words of 

this act. And will it not then be absurd to say, he shedl 

be able to give his whole real estate to be turned into 

money for the benefit of a charity ? (c)." In the Attorney 

General r. Tyndall, a person devised " all her freehold 

and leasehold estates to. trustees, upon trust to sell and 

dispose of the same ; and out of the monies arising by such 

sale, part to be laid out in the purchase of a competent 

piecci of ground for erecting and building an alms-house> 

in the parish of St. James, in the city of Bristol, and the 

(a) See 4 Ves. 427, 423. 1 Jac. General v. Tyndall, 2 Eden, 207. 

:Rep. 183. Amb. 614. ^ 

(6) Attorney General «. Lord (^c) Amb. 25. 
>Veymoulh, Amb. 20. Attorney 
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other part to be laid out in the building, erecting^ and fur- 
nishing the said alms-house ; the residue of her estate to 
be laid out in the purchase of lands in the names of trus- 
teesy in trusty out of the rents and profits, to pay certain 
weekly stipends to twenty poor persons whom she had 
before appoihted to live in the said alms-house/' On an 
appeal from the Master of the Rolls, it was determined 
that this devise could not be carried into effect (a). The de- 
vise of the leaseholds being void, they fell into the residue; 
and the decree at the Rolls declared, that although the 
devise of the residue could not be supported to purchase a 
scite for the alms-house, yet that it might to build the 
alms-house> if ground were given to the trustees for ibe 
purpose. This part of the decree was founded on the au- 
thority of the Attorney General v. Bowles (6), in which 
Lord Hard^icke had determined, that the word ' erect ' 
did not necessarily import a direction to purchase land, 
and that if the trustees could get a piece of ground by the 
gift or generosity of any person, not by purchase^ they 
might build on the land so acquired, notwithstanding the 
statute. Lord Northington, by reversing the decree at the 
Rolls, overruled that interpretation of the word ^ erect.' 
In the Attorney General v. Parsons, Lord Eldon observed ; 
*' I agree with the late cases, which go a great way to 
establish, that the Court cannot put such a construction 
upon the word ^ erect,* as was put upon that word in for- 
mer cases; and thdit, prima facte, the testator must be 
token to mean by that word, that land shall be bought. 
I think the good sense is with the later e^ses, requiring 
that the testator himself should manifest his purpose to be 
sufficiently answered, if the trustees could hire or beg land, 
according to the expressions in the different cases " (c). 

(a) 2 Eden, 207. Amb. 614. (c) 8 Ves. 191 . See alsQ 9 Ves. 

lb) 2 Ves. 547. See also Vaughan 544. 2 Eden, 215. 
V. Farrer,t6irf. 182. - 
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The statute extends also to devises subject to a charge 
for charitable purposes (ci). In Arnold v. Chapman, 
there was a devise of a copyhold estate to one Chapman^ 
he causing to be paid to the testator's executors 1000/. ; 
and, after payment of debts and legacies, the residue and 
remainder of all the testator's real and personal estate 
were bequeathed to the governors of the Foundling Hos- 
pital, and their successors, for ever. " Had the testator/* 
said Lord Hardwicke, ''devised the copyhold estate on 
condition to pay 1000/. to the governors, it would have 
been void by the statute. He has taken another method, 
by including it in a residuary bequest of real and personal 
estate: and it is said that they can take, because, by 
giving it to the executors, he has ]made it part of the per- 
sonsd estate; and he may, undoubtedly, if he pleases, 
turn it into personal estate; but it must be for lawful 
purposes. But here the act intervenes; which, if this 
was allowed, would be easily evaded; for it would be 
only directing the real estate to be sold, and the money 
to be given to the charity : and in the case of James (6), 
this was determined to amount to a devise of the land 
its^; because all charges, trusts, sums of money, &c., 
devised out of land to a charity, are made void by the 
act(cV' 

Devises in trust to convey to charitable uses are also 
within the statute {d). 

The statute farther includes devils for any public pur^ 
pose permanently benejidal, although in strictness, per- 
Iiaps, it cannot be called a charity {e). In Jones v. T7t7- 

(a) Arnold v. Chapman, 1 Ves. (c) 1 Ves. 110. 

108. Jackson V. Hurlock, 2 Eden, (d) Edwards v. Pike, 1 Eden, 

1^63. Amb. 487. Wright v. Row, 267. Doe v, Aldridge, 4 T. R. 

\ Bro^O. C. 01. 264. Doe v. Wrighte, 2 B. & A. 

(h) Attorney General v. Lord 710. 

AVeymouth, Amb. 20. ' (e} Jones w. Williams, Amb. 
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liams, there was a bequest of 1000/., to arise by sale of the 
testator's real estate, ** for the purpose of bringing spring 
water from St. Arvans, or elsewhere, to the town of Chep- 
stow, for the use of the inhabitants, for ever;'' and it was 
decided that this devise was within the statute of cha- 
ritable uses, and therefore void (a). 



Section X. 

Of the Statute of Accumulation. 

The will of Mr. Thellusson occasioned the Statute of 
Accumulation, 39 and 40 Geo. III., c. 98. It recites : 
** Whereas it is expedient that all dispositions of real or 
personal estates, whereby the profits and produce thereof 
are directed to be accumulated, and the beneficial enjoy- 
ment thereof is postponed, should be made subject to the 
restrictions hereinafter contained ;" and enacts: ''That no 
person or persons shall, after the passing of this act, by 
any deed or deeds, surrender or surrenders, will, codicil, 
or otherwise soever, settle or dispose of any real or per- 
sonal property, so and in such manner, that the rents, 
issues, profits, or produce thereof, shall be wholly or par- 
tially accumulated for any longer term than the life or 
lives of any such grantor or grantors, settlor or settlors; 
or the term of 21 years from the death of any such 
grantor, settlor, devisor, or testator; or during the mi- 
nority or respective minorities of any person or persons 
who shall be living, or in ventre sa mire, at the time of 
the death of such grantor, devisor, or testator; or during 
the minority, or respective minorities only of any person 
or persons who, under the uses or trusts of the deed, sur- 

^51. Howse V. Chapman, 4 Ves. the word '^ charity," Morice v. 

*^42. Townley v. Bed well, 6 Ves. Bishop of Durham, 10 Ves. 522. 

194. Doe V, Aldridge, 4 T. R. 1 Jac. Rep. 184. 

264. See also, on the extent of (a) Amb. 6^1. 
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render, will, or other assurances directing such accumula- 
tions, would^ for the time being, if of full age^ be entitled 
unto the rents, issues, and profits, or the interest, divi- 
dends, or annual produce, so directed to be accumulated : 
and in every case where any accumulation shall be di- 
rected otherwise than as aforesaid, such direction shall be 
null and void, and the rents, issues, profits, and produce 
of such property, so directed to be accumulated, shall, so 
long as the same shall be directed to be accumulated, con- 
trary to the provisions of this act, go to, and be received 
by, such person or persons as would have been entitled 
thereto, if such accumulation had not been directed. 

*' Provided always : That nothing in this act contained 
shall extend to any provision for payment of debts of any 
grantor, settlor, or devisor, or other person or persons; or 
to any provision for raising portions for any child or 
children of any grantor, settlor, or devisor, or any child or 
children of any person taking any interest under any such 
conveyance, settlement, or devise; or to any direction 
touching the produce of timber or wood upon any lands or 
tenements; but that all such provisions and directions 
shall and may be made and given as if this act had not 
passed." 

On this statute it has been determined, on a devise of 
an estate to be sold, the money to arise from the sale to 
be invested in the public funds, with this proviso; — 
^' That so much of the dividends, or interest, as shall 
accrue due to Elizabeth Mary Griffiths, during the life of 
John Griffiths, her husband, shall not, during that time, 
he paid to her, or to any person for her use, but the same 
shall be, during his life, invested by the trustees in the 
public funds, on government or real securities; and that 
the dividends, or interest, which shall accrue thereon, shall 
be added to, and accumulated with, the capital; and, on 
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the decease of the said John Griffiths; the said capital, 
with the accumulations thereof, shall be forthwith trans- 
ferred, or paid, to Elizabeth Mary Griffiths;** that, on 
the true construction of th^ act, ''the accumulation di- 
rected duritig the life of the husband, if not in fact going 
beyond 21 yieaiB,) was good ; and if it did in fact continue 
beyond that period, yet, on Uie true construction of the 
act, the direction was good, pro tanto; and during the 
period of 21 years the rents and profits are well di- 
rected to accumulate; leaving it to the law to determine 
what is to become of the rents and profits to accrue be- 
tween the end of the 21 years and the expiration of ItHe 
life; and> of course, to determine, also, what is to become 
of the interest of the fund created by the accumulation 
permitted for the period of 21 years (a)." On a bequest 
i» these words : '* To my niece, Mary Ann Williamsy the 
sum of 5000/.^ during life ; alter which to her children, for 
their education and maintenance, and to be equally di- 
vided among them, on their arriving at the age of 21 
years;*' it was determined, the accumulation was void 
only for the excess, and good for 21 years, although the 
legatee, in this case, was not bom at the death of the tes- 
tator. The Master of the Rolls, Sir William Grant, ob- 
served: ''Suppose, instead of a life, with regard to which 
there might be some uncertainty, the testator had said, 
the accumulation should continue 24 years ; it would be 
good for 21 years, within thai determination. [Griffiths 
1^ Vere^.** The decree accordingly directed the accumu- 
lation for 21 years from the death of the testator (6). 

(a) Griffiths v. Vere, 9 Ves. (^6^ Longdonw. Simson, 12 Ve». 

127,131. 295. 



CHAPTER IIL 

OF THE MEANS TO COLLECT THE INTENTION. 

The means, at law and in equity (a), to collect the 
testator's intention, are the words of the toill, free of con- 
jecture (6). 

It has been forcibly observed by Mr. Justice Tracy, 
that' '' no regard is to be had to expressions before or after 
making of the will, which possibly might be used by the 
testator on purpose to conceal or disguise what he was 
doing, or to keep the family quiet, or for some other secret 
motives and inducements; but the will that must pass 
land must be in writing, and must be determined only by 
what is contained in the written wiir'(c). To the same 
effect is the language of Lord Mansfield: '^ Guesses may 
be formed, but that is not enough. Perhaps, quod voluit 
non dixit. We cannot make a will for the. testator" (d). 
So, Mr. Justice TFi/mo^ : ** The intention of a testator is to 
be collected from the whole of his will, ex visceribus testa- 
menti ; so as to leave the mind quite satisfied about what 
the testator meant; and as a will of lands must be in 
vrriting, such collection of the testator's intention must be 
founded upon the writing itself" (e). And Lord Kenyon : 
** The general rule which is laid down in the books, and 
on which alone courts can with any safety proceed in 
the decision of questions of this kind is, to collect the 
testator's intention from the words which he has used in 

(a) 2 Alk. 373. 1 Eden, 39, & S. 455, 458. 

94. (c) 2 Vern. 625. 

(h) 5 Co. 68 b. 2 Vera. 625. (d) Doug. 78. 

1 Salk. 234. 1 Eden, 94. 2 M. (e) 3 Burr. 1541. 
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his.willi and not from conjecture" (a). Again: '*In 
construing wills, . we must take into consideration the 
short hints of the devisor, in order to discover his inteor 
tion. To be sure, if. the objection, voluit sed non dixii, 
had occurred,, it could not have been got over. We could 
not have inserted words in the will, which would have « 
varied the construction of those used, even if we thought 
that the devisor intended to have used thein"(i). To the 
same effect the Lord Keeper Northington: ''The ruling 
principle in the construction of wills is, that the court is. 
bound to find out the intention of the testator, if it be 
possible so to do, however inartificially the will may be 
expressed. But this intention must be discovered from 
the words of the will itself, and not from extrinsic circumr.- 
stwces; and the court must proceed upon known prin 
ciples and established rules, not on loose conjectural in- 
terpretations, or by considering what a man may be ima? 
gined to do in the testator's circumstances " (c). 



*» .-! 



The distinction has not been found in terms, but it 
appears to be authorised by the cases : if the words of 9, 
will fail to disclose an intention, collateral evidence is ia- 
admissible to discover it ; but if an intention is discovered, 
collateral evidence is admissible to explain it{d). ^ 

The words of a will may fail, in a degree or totally, to 
disclose an intention, by being obscure or unintelligible. 

The Lord Cheyney^s case is an example of obscurity in a ^ 
wiU. Sir Thomas Cheyney devised " to Henry his son, 

(aJl 3. 1'. R. 95. seems inadequate to express this 

(b) 5 T. R. 323. distinction. There appears, be- 

Cc) llSden, 43. sides, to be an incorrectness in tliie ^ 

(d) The common position, that position mentioned ; for, clearly, 

collateral evidence is admissible a patent ambiguity in a will m9iy 

to explain a latent, and is inad- be explained by evidence; as ii^ 

missibie id explain -a fw/en^ om^ Abbot v. Massiey-S Ves. 148. 
guUi/ in a will (4 M. k. S. 556), - - * hi 
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and to the heirs of his body, the remainder to Tkomtu ' 
Cheyney of Woodiey, and to the heirs of his bbdy^ on coti-^ * 
dition that he or they, or any of them, shall not alien, Ait^ 
continue. Sec." It became a question, if witnesses might 
be received to prove that it was 'the intent and metming 6f 
the devisor to include his son and heir within these wordit 
of the condition, " he or they," or only to restrain Thonun 
Cheyney of Woodiey, and his heirs male of his body; and 
it was resolved that the evidence could not be received (a). 
In Castledon v. Turner, there is also an instance of ob^ 
scurity in a will. The words of the will were : " I be- 
queath my lands to my wife Alicia, during her life; and 
after her decease, I give the lands to Margaret Dinton, 
niece to my said wife. Item. I give the use of 600/. stock, 
for and during her natural life; but after her decease, I give 
the 600/. among the brothers and sisters of my said wife.** 
On the question to whom the word '* Aer" in the will ap- 
plied. Lord Hardwicke stated, that it could not be et- 
plained by evidence, and said that it must be determined 
by the will itself. On the words, he was of opinion the 
wife was entitled to the legacy (6). 

The cases in the margin (c) appear to be farther instances 
of obscurity in wills. 

In the following cases are examples of unintelligible 
words in wills. 

In Baylis v. The Attorney General, on a bequest '* to 
the ward of Bread-street, according to Mr. his 

will;" Lord Hardwicke, in giving judgment, said: "There 
are instances where this Court has admitted parol evidence 
to ascertain the person intended by the testator, where he. 

(•) 5 Co. 68. V. MinshuU, 1 Atk. 411. Ulrich 

(h) 3 Atk. 357. V, Litchfield, 2 Atk. 372. Doe •. ^ 

(c) Sir Litton Strode v. Lady Meakin, 1 East, 456. Doe «, 

AumU, 2 Vera. 621. MinshuU Brown, 11 East, 441. 

P 
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has been mentioned only by a niqlLname («) ; or where 
there have been two persons who have ha4 the same chris- 
tian and surname ; but J do not remember any case, where 
the Court has gone so far as to allow parol evidence of 
the intention of a testator, where there is only a blank ;'' 
and, in the case before him, his lordship would not permit 
th^ evidence to be read (&). In Hunt v. Hort» the tes- 
tatrix devised her houses in town and at Richmond to her 
niece Dame Margaret Hort, and Richard Baker, in trust 
for sale ; she then gave certain pictures specifically, and 
the will proceeded, '^ my other pictures to become the 
property of Lady •" (leaving a blank.) The testa- 

trix made her niece Harriet Hunt her residuary legatee, 
whom she recommended to the care of Lady Hort, and 
appointed Lady Hort and Richard Baker her executors. 
Lord Thurlow, after consideration, said, ''he could not 
supply the blank by parol evidence ; and that where there 
is only a title given, it is the same as if it wa3 a total 
blank *'(c). 



There are many cases which appear fully to authorise 
the position, that if an intention is discovered in a will, 
collateral evidence is admissible to explain it (d). 

In the cases which follow, collateral evidence was ad- 
mitted of the person intended to be the devisee. 

A testator bequeathed ^* to Mr. James Massie of St» 
Martin's-lane, ajid W. G. 50/., as executors : pint silveir 
mug and all my china to Mrs. G., and lOL for mourning.'^ 
Mr. and Mrs. Gregg claimed under the description of Mr« 
G. and Mrs. G. The Master refusing evidence that they^ 
were the persons intended, they excepted to the report. 

(fl) Dowsett;. Sweet, Amb. 175. 3 Keb. 49; 3 Lev. 71; 1 Ves. 

(6) 2 Atk. 239. & B. 470. 1 Madd. Rep. 437, 

(c3 3 Bro. C. C. 311. 438, 439. Gladding v. Yapp, 5 

Id) See 1 Satk. 7; 6 Mod. 199; Madd. Rep. 56. 



OF THE MBAKS TO COLLECT THE INTENTIOK. 35 

lord Loughborough: "The Master should receive evi- 
dence, but legal evidence, to prove who Mrs. G. is. I do 
not mean to tell the Master what evidence he is to re- 
ceive'* (a). A testator bequeathed, "to Price, 
the son of Price, the sum of 100/.'* A bill was 
filed for the legacy. No other person claimed it. In sup- 
port of the plaintiff's claim, evidence was read, from 
which it appeared, that he was the son of a niece of the 
t:estator; that his father's and grandfather's name was 
Price; that the testator had no other relation of that 
name ; that he lived on terms of affection with the plain- 
tiff, contributed to his maintenance, placed him with an 
sittomey, and paid the duty on that occasion ; and that 
the teistator said, he had 6t would provide for the plaintiff, 
and that he had left him something by his will. On the 
part of the defendants, the executors, it was said, " fli^ 
residuary legatees are not satisfied of the plaintiff's right. 
The questibn is, whether he or his father is intended. It 
has been determined, that a legacy to Lady is void. 
Master of the Rolls : " This is quite a different case. This 
is only that the testator did not know the christian name. 
I am perfectly satisfied by this evidence ; but if the execu- 
tors insist upon an inquiry and advertisement, they must 
have it ; but after this evidence, and the length of time 
that has elapsed without any other claim, there can be no 
doubt. The plaintiff's father can have no claim. There 
is positive evidence that the testator contributed to the 
plaintiff's maintenance, placed him with an attorney, 
said he Would provide for him, and had left him something 
by liis will" (6). A testator gave •' an equal shiare of his 
real estate to his two sons James and Charles Ri'DefsJ* 
lord Hdrdwicke ^ated the question to be, ''v^rhether, as 
it appe^ljiat James and Charles are illegitimate children 

(a) Abbot V. Massif, 3 V^. 148. (6) Price v. Page, 4 Ves. 680, 

D 2 
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of the testator, this is such a description of their persond 
as will entitle them to take under the will ? In the case 
of a devise, any thing that amounts to a designatio persomt 
is sufficient ; and, though in strictness they are not his 
sons^ yet, if they have acquired tkat name by reputation, 
in common parlance they are to be considered as such. 
It has been said, the testator has likewise made a mistake 
in their names, and therefore they cannot take ; but the 
law is otherwise ; for if a man is mistaken in a devise, yet 
if a person is clearly made out, by averment, to be the 
person meant, and there can be no other to whom it may 
be applied, the devise to him is good" (a). A person be- 
queathed 500/. to Catherine Earnley. The name of the per- 
son who claimed this legacy was Gertrude Yardley ; and it 
was insisted by her and admitted, that no person named 
Catherine Eamley claimed the legacy. By evidence, it 
appeared that the testator's voice, when he made his will, 
was very low, and hardly intelligible; that the testator 
usually called the legatee of this dOO/., Gatty, which the 
scrivener who took instructions for drawing the will, mig^t 
easily mistake for Katty : and that the scrivener, not well 
understanding who the legatee was, or what was her name, 
the testator directed him to /. S. and his wife, to inform 
him farther, who afterwards declared, that Gertrude Yard- 
ley was the person intended. It was moreover proved, 
that the testator in his life-time had declared he would 
do well for her by his will. It was objected, that the 
Statute of Frauds requires a will to be in writing, and a 
will in writing, giving a legacy to Catherine Eamley, can- 
not be a writing to entitle Gertrude Yardley to the legacy, 
for that both the christian and surnames are entirely ^tf* 
ferent ; and by the same reason it mny be maintained, that 
a legacy given to A. B. is a good legacy to C. D, But 

(a) Rivers' Case, 1 Atk. 410. 
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tk^ Master of the Rolb determined, ''that the legacy was 
a good legacy to Gertrude Yardiey, although the same 
was given by the will to Catherine Eamley'' (a). A tes- 
tator bequeathed 100/. to '^ John and Benedict, sons of 
John Sweet.'' John Sweet had two sons only^ James and 
Benedict. On the question, whether James Sweet should 
take under the description of John, it was held clearly that 
he should, even if it stood on the will« and the other fact 
only; but it wais proved the testator used to call him 
Jacket/ (6). A person, by her will, gave one-sixth of 
the residue of her personal estate, in trust to be put out at 
interest, and the interest to be paid to her niece Mary 
Bradwin, for life ; and after her death, one moiety of the 
one-sixth to be paid to the said Mary Bradwin's grand- 
children, the children of her daughter Mary, at their age 
of twenty-one; and the other moiety to be paid to Anne, 
the daughter of her said niece Mary Bradwin.'* Mary 
Bradwinf the niece, had two children; Mary, who was 
never married, and Anne, who married Robert Barnes, and 
died, in the life-time of the testatrix, and before the 
making of her will, leaving two children, William and 
Robert Barnes. On a bill, that one moiety of the m^Qey 
might be paid to the plaintiff Mary, and the other moiety 
to the two Barnes's on their attaining twenty-one, on the 
foundation that the testatrix so intended, but, by a mistakie 
of names, had given a moiety to the children of Mary, 
who never was married, and the other moiety to Anne, wha 
had. died before the will was made, leaving the children; 
it was proved that the testatrix was eighty years old at the 
time of making her will, and lived in Derbyshire, and that 
Afary Bradwin her niece, and her family, lived at St. 
Jilban's^ in Hertfordshire: and that the testatrix had 

Xa) Beaumont t. Fell, 2 P. W. (6) Dowset v. Sweet, Amb. 175. 

141. 
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T^eiffit seen her niece's childrep or grand-children. The 
M^t^r of the RoUs decreed the money to be paid to the 
plaintiffs, accordii^g to the i^t^ntioQ (a). 

Th^ case^ cit^ in the margin fjb) are farther instances, 
^ .^hich 'icol)^ral evidence has been admitted in explar 
i^at^ of ^ per^n intended to be th^ devisee. 

In tl^e casjes which follpw, collatf^al evidence has been 
adff^itted in e^plai^ation of various other parts of a will. 

A pefson devised to one Hodgson several closes, paying 
100/. he owed to J. S., and 100/. he owed by bond to one 
Shaw. It appeared that the 100/. due on bond was not 
di^e to Shaw, but to a Mrs. Fitch ; and evidence to this ef- 

a 

&cf wsts offered and received ; the liord Chancellor declaring 
^* h/d saw pp hurt in admitting of collateral proof to make 
certain t^e person or the thing described (c)/' A testator 
bequeathed to his wife^ Elizabeth Mildmay, the interest 
^fxd proceeds of 12^0/.^ ''part of my stock in the 4 per 
cent, annuities in the Bank of England, for and during 
the term of her natural life^ together with s^ch dividends 
a^ shall be due qn the said 1260/. at the time of my de- 
G^^ ;" cmd, softer the decease of his wife, be bequeathed 
the, said stoc^ to several of his relatives, always calling H 
his 4i^r cent, stock. There was evidence, that tl^e testator 
h^^ ^i^ suph s^tock at the date of his will, having previously 
spl4 it ^I, and invited the produce in Long annuities; and 
tl\is evidence was received. The Master of the MoUs, in 
Siwg judgment, observed, " the principles of the cases 
determined ^re sp clear, that I have no difficulty in sajfsng, 
thfi^t 9i fetent ambiguity arises from the testator's circum- 

(n) Bradwin i>. Harpur, Amb. Ves. jun., 266. Smith v. Coney, 

374. 6 Ves, 42. Swaine v. Kennerl^, 

(b\ lULOfj^^^ V. :pearce, 2 Ves. 1 V^. & B, 469. 

216. Hussey t>. Berkeley, 2 Eden. (c) Hodgson v. Hodgson, 2 

194. Del Mare t>. Rebello, 3 Bro. Vem. 593. 
C. C. 446. Parsons v. Parsons, 1 
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Stances not being tiufficient to meet the legacy he had 
pven. There is no ambiguity upon the wilK Then the 
inestian is, whether the Court is not bound, by every rule^ 
^ admit evidence where diere is no ambiguityupon thewill. 
[tk this case, the evidence is to prove> not that it is a tnis- 
jake, for that is clear, but to shew how tibat mistake arose ; 
Ad when one reads what the case was, it would be unjust 
iO tefuse to rectify a mistake so clearly and naturally ac-^ 
sottnted for. The testator had instructed a broker to sell 
Qtit his 4 per cent, stock ; and the identical money pro- 
duced by that sale was invested in this Long annuity. Jfch 
thitkg is now doiibtfuL It is cleai^ the testator meant to give 
a legacy, but mistdojt the fund. He acted upon the idea 
that he had such stock'' (a)k In Goodtkk v. Southem,ih^ 
ddtbndant claimed under the following devise ih the will 
of Richard Smtthern i *' I give and devise lill that my 
farm, lands, and hereditaments, called Trogues-^farmy situ^ 
ate within the parish of Darley, in the county of Derby, 
tiow iti the occupation of A 4 Clay^ unto my brother, John 
Southern, and to his heirs and assigns for ever." The les- 
s()r ^ the plaintiff claimed under the rediduaiy clatiise in 
the same will, Which, it wad admitted, would entitle him to 
tlMr premises in question, provided they did tlot pass to the 
deftfddatit under the dbove devise. Otl the part ef the les- 
sor ef the plaintiff, it wad proved that Trogue^fdtm was 
itv i^ occupation Of Ai Clay ; but the doses ki question 
imfe tlot in his oeenpation; but in the ocetpation of one 
Ma^^sd^ : and in otder to shew that th^y were not par<^I 
)f Trogues-farm, and that the testator, Richard Southern, 
lid not take them as such, th^ will 6t one Houghton was 
Produced, which contained the following devise to Richard 
Southern ,* "Also all that piece or parcel of gtound, situate 
n the liberty of Wansley, and in the parish of Darley, 

{a) Selwood v. Mildrioay, ^ t^es. 306. 
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commonly called, or known by the name of, Troguesy other- 
wise Trough' S'pasture ; and also all those two clofifes of 
land, situate at the bottom of the pasture called Trogues, 
otherwise. Trough' s-past are, called by the name of the 
Dale-cloae^*' JEUchard Southern, when he became enti- 
tled tQ this. land under Houghton's will, let the two closes 
tp Marsden ; and evidence was offered of payment of teat 
hy Marsden to Richard Southern, in order to shew that 
Richard Southern knew in whose occupation the land was. 
On the part of the defendant, a notice to quit was proved, 
whi<ph had been given to Marsden by Richard Southern, a 
few months before the time of making his will; which no- 
tice was in these terms : '' I do hereby give you notice to 
quit and deliver up the possession of all my lands belong- 
ing to, and. called, Trogues'-farm, situate in the parish of 
Darley, now in your posfMession, on or before Lady-day 
next." This evidence was objected to by the counsel for 
the plaintiff^ but was accepted on the trial. The point of 
its admissibility was afterwards argued in the court of 
King's Bench, where it was decided the evidence was ad- 
missible. " Parcel or no parcel," said Lord Ellenborough, 
''is always a question of evidence for a jury; and in the 
same manner it was competent to shew here, if there was 
any doubt, that the two closes were parcel of Trogues-farm, 
by which name the thing devised was sufficiently ascer- 
tained." And by Mr. Justice Bay ley : "The testator 
devises *' all hi^ farm called Trogues-farm ;" and it was 
competent to shew by evidence of what parcels that farm 
consisted" (a). 

The cited cases (Jb) are farther instances in which col- 

(a) 1 M. & S. 299. Read, 1 Ves. jun. 259. Down 

(6) Pendleston v. Grant, 2 «. Down, 7 Taunt. 343. Doe v. 

Vern. 517. Fonnereau t>. Pojrntz, Pigott, ibid, 554. 

1 Bro. C. C. 472. Baugh t. 
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lateral evidence has been admitted in explanaiioit of the 
intention in a will. 



The effect of eyidence, admitted in explanation of a will, 
necessarily depends on the circumstances it discloses. The 
evidence, when admitted, may amount to nothings as in 
Hussey v. Berkeley (a); or, as in Thomas y. Thomas (b), it 
may involve the testator's intention in so much doubt/ as 
to set aside the particular devise altogether, in favour of 
the heir at law. 

It further appears, if the evidence offered in explanittion 
of a will tends to have no legal effect, it is irregular to 
accept it (c). 

It remains to remark, that, in all cases, it is the inten- 
tion, which the words of the will express, that the law 
carries into effect. Collateral evidence is not permitted to 
introduce an intention on the words of a will, that, with 
the explanation the evidence affords, is not expressed by 
those words (d). 

(a) 2 Eden, 194. 171 . Doe v. Lyford, 4 M.& S. 550. 

(b) 6 T. R. 671. (d) See 1 Ves. & B. 462. 

(c) Doe V. Oxenden, 3 Taunt. Swaine v. Kennerley, ibid, 469; 
147. Doe tr. Greening, 3 M. & S. also, 9 East, 462. 



, ; 



CHAPTER IV. 

TECHNICAL WORDS NOT REQUIRED IN A WILL. 

The words of a will are the means to collect the inten- 
tion ; and^ as a testator is not supposed (a) to be acquainted 
with legal language^ the law neither requires nor expects (6) 
technical (c) words in a will. 

If it is the intention^ 

Land will pass under the word, " effects" (d); or " pro- 
perty "(e); or the words "personal estate" (y); 

The word legacy will apply to real property (g) ; 

Afee-simple will pass by a devise " for ever"(A); by 9, de- 
vise of " all I am worth " (i); by a devise " of my proper- 
ty "(j); by a devise in the words: *' A» B. I make my 
sole heir" (ft); by a devise " to A,, B. and C. and the sur- 
vivors and survivor of them^ and the executors and admi- 
nistrators of such survivor " (/); by a devise in the words : 
'' I devise all my lands, tenements, and hereditaments, to A. 
Item, I devise all my goods and chattels, money and debts, 
and whatever else I have not before disposed of, to A." (m). 

These examples are ample to prove that technical words 
are not required in a will. 

(a) 2 Atk. 580. (g) Hope v. Taylor, 1 Burr. 

(6) 5 T. R. 721. 269. Hardacre v. Nash, 5 T. R. 

(c) 1 Salk. 237. 6 Mod. 110. 716. See also Doug. 39. 2. P. W. 
5 T. R. 721. 2 East,39. 2 Atk. 575. 186. 

(d) Doe V, White, 1 East, 33. (h) Doe v. Roper, 11 East, 518. 
Doe V. Lainchbury, 11 East, 290. (i) Huxtep v, Brooman, 1 Bro. 
Den V Trout, 15 East, 393. See C.C.437. See 14 East, 373. 
also Cowp. 307. Camfield v. (J) Roe v. Pattison, 16 East, 
Gilbert, 3 East, 522. Doe v. 221. Doe v. Langlands, 14 East, 
Dring, 2 M. & S. 448. Doe v, 370. 

Hurrell, 5 B. & A. 18. (k) Beauclerk r. Dormer, 2 

(e) Doe V. Lainchbury, 11 Atk. 308. See Jackson v. Kelly, 2 
East, 290. See also, ibid, 524. Ves. 285, and 3 Keb. 49. 

Doe V. Langlands, 14 East, 370. (/) Rose v. Hill, 3 Burr. 1881 ; 

Roe V. Pattison, 16 East, 221. see ibid, 1885. 

Noel V, Hoy, 5 Madd. 38. (jn) Hopewell t>. Ackland, 1 

(/; Doe V. Tofield, 1 1 East, 246. Salk. 239. 



CHAPTER V. 

TECHJNICAL FOJUIS OF CONVEYANCE NOT REQUIRED IN A 

Testators are supposed to be inopes consilii / and, there- 
fore, if the substance of their wills is legal, although a will 
of land is a conveyance (a), the technical ybrwis of convey- 
ance are not required of them (6). 

A testator cannot place the freehold in abeyance (c); nor 
limit a fee on a fee (d); nor, possessed of a term of years, 
can he limit a remainder (e) of it. But he may limit a 
freehold estate to commence at a future day (f); the fee- 
simple to A,, and, on a contingency, to iJ, (g); and, pos- 
sessed of a term of years, he may devise it to A. for his 
life, and, after his death, to B. (h); provided, in each 
instance, the devise does not infringe on the law against 
a perpetuity (t). Neither of the three devises is good by 
the common law of conveyances; but, on the principle that 
a testator is supposed to be unacquainted with technical 
form, the intention in these devises not being illegal, their 
form is dispensed with. They are called executory devises. 
They are devises which the law will execute; in other words, 
carry into effect, according to the testator's intention (ft). 
But in supplying their form, the law, it should seem, per- 

(a) Cowp. 306. 590. Doe v. Wetton, 2 Bos. & 

{b) 6 Mod. 110. Ridoutv. P. 324. Right e. Day, 16 East, 

Dowding, 1 Atk. 419. 67. 

(c) Butl. Co. Litt.216 a (2). (A) Mathew Manning's Case, 8 

(i) Tilbury V. Barbut, 3 Atk. Co. 95. Lampet'sCase,10 Co.47. 
617. Cro. Eliz. 591. (0 7 T. R. 102. 

(c) 8 Co. 95. (A;) 2 Bl. C. 172. See 1 Ves. 

(/) Pay's Case, Cro. Eliz. 878. jun. 255. 

(g) Pells V, Brown, Cro. Jac. 
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raits these devises to have no farther effect than the tech- 
nical limitations would have, which, with legal advice, the 
testator might have put into his will. 

The law very much favours freedom of aUenation, and 
gladly unfetters long settlements^ whenever it is able to do 
so. To this end^ it invariably inclines to construe a limi- 
tation over to be a contingent remainder rather than an 
executory/ devise. Executory devises are not favoured in 
the exposition of wills, for this reason, that they cannot be 
barred by any means whatever ; and, consequently, they 
present the greatest impediment to alienation. Contingent 
remainders are easily destroyed. Whenever, therefore, a 
limitation over can take effect as a contingent remainder^ 
it is never construed to be an executory devise (a). 

(a) 3 T. R. 765. 2 Bos. & P,295, 327. 



•■l * I 



CHAPTER VI. 

ANY WORDS WILL EFFECT A LEGAL INTENTION. 

It has been seen that technical words are not required 
in a will. Any words will effect a legal intention. Pro- 
vided the testator makes a legal disposition of his proper- 
ty ; — the position is not too general, — it is no matter what 
words he uses for the purpose. 

This position it may be useful to exemplify in words of 
property : in words of estate in property; in words naming 
the devisee. 

1 . If it is the intention. 

Land will pass under the words " rents of land*' (a) ; 

By the word *' house," the outbuildings used with it 
will pass, although themselves not named (i) ; 

A leasehold estate will pass under the word **farnC\c) ; 

By the words ** freehold houses in A.,'* the testator 
having none but leasehold houses there, the leasehold will 
pass (J). 

2. If it is the intention, an estate in fee will pass under 
the words : — 

•'Interest "(e); 

" All that I shall die possessed of, real and personal, 
of what nature and kind soever " (f) ; 

*' All the property of whatever description or sort that 
I may die possessed of"(g); 

(a) Kerry v. Derrick, Cro. Jac. (e) Andrew v, Southouse, 5 T. 

104. South V. AUeine, 1 Salk. 228. R. 292. 

(6) Doe V. Collins, 2. T. R. 498. (/) Pitman v. Stevens, 15 East, 

(c) Lane v. Earl Stanhope, 6 T. 505. 

R. 345. (jg) Noel v. Hoy, 5 Madd. 38. 

(rf) Day V. Trig, 1 P. W. 286. 
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** My share of the Bastile, and other estates, situate at 
Coventry " (a) ; 

" To be kept in the family and name of the W.'s as long 
as can be " (b) ; 

''AH my mortgages '* (c) ; 

'* Reversion " (d) ; 

*'A11 my real property "(e); 

" Inheritance " (/*) ; 

" To A.y and if he shall happen to die in his minority," 
[remainder over] (g) ; 

'* I give to A. and jB. the four houses built by me; but 
if either of them should die before twenty-one, the survivor 
shall be heir to the other two houses " (A). 

If it is the intention, an estate in tail general will pass 
by a limitation : 

''To A, and the heir of his body " (i) ; 

-'* To A. and his children" (ft) ; 

" To A. and his issue '' (/) : 

And an estate in tail-male will pass by a limitation : 

*' To A. and his heirs male " (m) ; 

"To A. and bis men-children"(ri) ; 

" To 4. and his issue male" (o). 

It is a distinction, on a devise simply ''to A, and his 
children ;" or "to A. and his issue ; " if, at the time of 
the devise,. A. has no children, he will take an estate- 
Co) Paris V. Miller, 5 M. & S. Burr. 1618. See ibid, 1623; 9 
408. East, 403; alsoTomkins v. Tom- 

(6) Doe V. Wood, 1 Bam, & A. kins, cited 9 East, 404. 
518. (A) Doe o. Cundall, 9 East, 400. 

(c) Cripps v. Grysil, Cro. Car. (i) Cro. Eliz. 314^ 

37. Seet6«i450. (A;)6Co.ir. 

id) Bailis v. Gale, 2 Ves. 48. (/) /6td. 

(e) Nichols v. Butcher, 18 Ves. (m) Lord Ossnlton's case, 3 
193. Salk.336. 11 Mod. 189. 

(/) WidUke ». Harding, Hob. 2. (n) 6 Co. 17 b. 

C^) Frogmorton v. Holyday, 3 (o^Cro. Eli£.-40. 
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tail (a) ; but if at the time of the devise A. has children, 
the children will take, as purchasers, a life estate jointly 
with their parent (i). 

It having been the intention ; under the words '* lease- 
hold ground-rents/' the leasehold estate in the land was 
held to pass, and not merely the rents reserved on under- 
leases (c). 

It being the intention ; a reversion, of which the tes- 
tator was seised, has been held (d) to pass under the 
words : — 

'* I will that Fortune, my wife, shall have to her use and 
occupation all that my living which I now do occupy, so 
long as she do keep my name, until such time as my son,, 
John Scatergood, shall come to the age of twenty-one 
years; and that then she have the thirds of all my 
living (e) ;" 

" I devise all my free and copyhold land to my executors, 
for the performance of my will, and the will of my father 
[in which were several legacies] ; to have and to hold to 
them, and every of them ; they to take the profits of it for 
ten years to the use of my will ; and I will that after- 
wards my executors, or one of them, shall sell the land, 
and distribute the money in performance of the said 
will "(/) ; 

" I devise Spain^s Hall to Thomas Kemp ; to have to hold 
the said lands, from and after a year after my decease, and 
after the decease of my daughter" [on whom part of the 

(o) 6 Co. 17. 17 b. Davie v. 12 East, 141. Ridout v. Pain, 2 

Stevens, Doug. 306. Atk. 486. 1 Ves. 10. 

(6) 6 Co. 17. 17 b. Doug. (c) Rowland v. Doughty, Cro. 

310. Jac. 649. 

(c) Kaye v. Laxon, 1 Bro. C. C. (/) Hawes v. Coney, Cro. Eliz. 
"76. 159. Townshend v. Wale, ibid. 

(d) See also Doe v, Wetherby, 524. 
1 1 East, 322. William v. Thomas, 
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estate had been settled for life] remainder over in tail (a) ; 

'^ I devise, 8cc.> all other my lands, tenements, and he- 
reditaments out of settlement "(i) ; 

" I devise, &c., all my lands, tenements, and heredita- 
ments in the three towns of Littleton, Marston, and MiV- 
brookey or elsewhere, not by me formerly settled '\c) ; 

*' To my son Daniel, 1 give 4/. per annum of my ground- 
rent, his heirs and assigns for ever "{d) ; 

" I devise, &c., all that my part, purport, and portion of 
and in the tenements called and known by the name 
of Henson, within the parish of St. Minver "(e) ; 

'^ I give and devise all that my messuage or tenement, 
with the barn, stable, and other buildings thereto belong- 
ing ; which said messuage or tenement, buildings, lands, 
and premises, are now in my own possession ; and all other 
my real estate whatsoever, in Murrey, or elsewhere, in the 
parish of Yoxall, in the county of Stafford, or in any 
other place whatsoever, in Great Britain, to my wife, S. B., 
and her assigns. For and during the term of her natural 
life 'Yf). 

A reversion, created in the will, has been held to pass, 
under the words : — 

*' I devise the manor of A., in Somersetshire, to B,, for 
six years. And the rest of all my lands in Somersetshire, 
or elsewhere, I give to my brother, and the heirs of his 

body 'Xg) ; 

*' I devise to Edward Harris, and Mary, his wife, a 
messuage in the parish of St, Martin in the Fields, 

(a) Cook V. Gerrard, 2 Keb. 206. (d) Maundy v. Maundy. 2 Stra. 

224. 1 Lev. 212. 1020. 

(6) Strode v. Lady Russell, 2 (e) Doer. Phillips, 1 T.R. 105. 

Vera. 621 . (/) Doe t>. Meakin, 1 East, 456, 

(c) Chester v, Chester, 3 P. W. 457. 

56. (g)Wheeler v. Walroone, Aleyn. 

28. 
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for-tbeir lives; and the better to enaWe thy wife lo^ri^y^ 
my legacies; I demise all my messudges^, lands/ tetiemebts, 
and hereditaments whatsoever, within the kingdom of 
England (not above disposed of), to have and to hold to 
heraind her assigns for ever *\a) ; 

*^ I devise all my lands, tenements, and hereditaments; 
to A. Item, I devise all my goods and chattels, money 
and debts, and whatever else I have not before disposed of, 

tothesaid il.'X*); 

''I devise, &c., to A. for life, [remainders over, remain- '^ 

der to the testator's own right heir]; and all the rest, 

residue, and remainder of my goods, chattels, and personal 

estate, together with my real estate, not hereinbtfore 

devised, I give to the said -4. "(^). 

3. Subject to intention. 

Any words which describe the devisee are sufficient. 

A question may arise if a person is well described; but 
if the words of the will name a person, and there is evi- 
dence to prove a particular person to be the object meant^ 
the devise will be valid, in whatever words the devisee may 
be^escribed. 

"In the case of a devise,'* Lord Hardwicke has said, 
''any thing that amounts to 9l dengnatio persona i^SMf- 
ficienty and although [adverting to the particular case 
before him] in strictness they are not his sons ; yet if they 
have acquired that name by reputation, in common pat-^ 
lance tbey ate to be^ considered as: such. It has been- said, 
the'tesllitor^haS' Ukewilse made a mistake in their names, 
and therefore they cannot take ; but the law is otherwise; 
for if a man is mistaken in a devise, yet if a person is 

(«)rWiUo\»s V. Lydcot; 2 Ventr. (c) Ridout v. Pain, 3 Atk* 48«; . 

265. 1 Ves. 10; . -: ' " > 



(^>llApew6(H^ Acklfind, 1 SciUl; 
239. 
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clearly made out by averment to be the person meant, and. 
there can be no other to whom it may be apphed, the de- 
vise to him is good (a)." 



*' The rule," it has been said by Lord Eldon, '^ cannot 
be stated too broadly, that the description, ' child, son, 
issue,' every word of that species, must be taken primd 
facie to mean legitimate child, son, or issue (i)." It is 
only, however, primd facie ; for either of the words, if it 
is the intention, may mean illegitimate offspring. 

There are distinctions between devises to illegitimate 
children, born> in ventre sa mere, and not in esse. 

If a person devises to a born illegitimate child of A., the 
father or mother, the devise is legale but to enable. the 
child to take, it must at the time of the devise be. known, 
by reputation, as the child of A^ Parol evidence is ad- 
missible to prove the fact ; and, if proved, and the child 
appears in the will to be the object of the devise, it will be. 
entitled to take under it (c). 

There appears to be the distinction, that parol evidence 
is admissible to prove an illegitimate child has gained a 
name by reputation, but it is not admissible to prove an 
illegitimate child is intended in a devise^: This must^ap- 
pear in the will itself. Not to confine a devise to legitir 
mate children, there must be evidence in the will itself 
to extend it to children which are not legitimate {d). 

If a person devises to an illegitimate child of A., the; 
father, the child being in ventre sa mere when the will ia 

(a) Riyers'case, 1 Atk. 410. v. Beachcroft, 1 Madd. Rep. 430. 

(6) 1 Ves. & B. 462. (rf) Cartwrightv.Vawdry, 5 Ves. 

(c) Wilkinson v. Adam, 1 Ves. 530. Godfrey v. Davis, 6 Ves. 43. 

& B. 422. Metham v. Duke of 1 Ves. & B. 463, 470. Swaine v. 

Devon, cited, ibid, 458. Beachcroft Kennerley, ibid. 469. 
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made, it appears the devise is not legal, and therefore the' 
child will not be able to take under it (a). 

Bnt if a person devises to an illegitimate child of A,, 
the mother, the child being in ventre sa mere when the will* 
is made, the devise is legal; and, if the description of the* 
child in the will proves it to be the object of the devise, it 
will be entitled to the estate devised to it (i). 

If a person devises to an illegitimate child of A., the 
father, or mother, the child not being m esse, neither born^ 
nor* in ventre sa mere, when the will is made, it should' 
seem the devise is illegal ; and, therefore, notwithstanding 
A* has afterwards an illegitimate child, the devise is 
void (c). 



As, provided the intention is made out, any words- 
which describe the devisee are suiBBcient, it has been deter- 
mined that grand-children, if there are no children, may 
take under a devise to children (c2) ; a second bom son, the 
eldest at the death of the testator, may take under a limita* 
tion to '* the first son**(e); a first born, and only son, bom 
within a year after the death of the testator, may be en- 
titled under a devise to '* the youngest> child bom within 
twelve months aft;er the testator's death "(/); an eldest 
son may take under the name of " heir," in the life-time of 



(o)Earlet;.Wilson, 17Ves.528. Thuriston, ibid. 555. W^th v. 

See 1 Mer. 151, 153. Blackman, 1 Ves. 196. 

(b) Gordon v. Gordon, 1 Mer. {e) Lomax v. Holmden, 1 Ves. 
141. 290. 

(c) Metham v. Duke of Devon- (/) Emery v. England, 3 Ves. 
shire, 1 P. W. 529. See 1 Ves. 232. See Duke «. Doidge, 2 Belt 
k B. 452, 468. 1 Mer. 145. Ves. sen. 203, note (a). Lady Lin- 

(d) Crooke t>. Brookeing, 2 Vem. coin v. Pelham, 10 Ves. 166. 
106. See 1 Ves. 201. Gale v. Bowles w. Bowles, iftid. 177. 
Bennett, Amb. 681. Wythe v. 

B 2 
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his father (a) ; aneldest.daughter may take under the name 
of " heir/' in exclusion of her sisters (i) ; a child in ventre 
sa were, may be entitled under a devise to children, 
" living at A/s death'Xc) ; on a devise '^ to the heirs male" 
of a person/ the heir male, although he is not the heir 
general^ of that person, may take under the devise (rf). The 
intention of the testator is permitted, in the last instance, to 
raise an exception to the general rule, that, to take by 
purchase, the heir must be heir general^ as well as heir 
male. '* There is a distinction," Lord Hardwicke has ob- 
served, " between taking by descent and by purchase ; in 
case of the former, it is sufficient to be nearest in descent, 
claiming afl along through males, notwithstanding an heir 
female be heir general, and this by the statute de donis; 
but to take by purchase, he must be heir general, as well 
as heir male ; agreeable to this is Co. Litt. 24 b, which is 
transcribed from his own argument in Shelley's case.— I 
am of opinion there may be an exception to the rule be- 
fore laid down, appearing clearly by the intention of the 
testator" (e). 

(a) James v. Richardson, 1 jun. 673. Trower v. Butts, 1 Sim. 

Ventr. 334. Burchett v. Durdant, & St. 181. 

2 Ventr. 311. S. C. Darbison w. (d) Newcoman v. Bethlem Hos- 

Beaumont, 1 P. W. 229. pital, Amb. 8. Wills v. Palmer, 5 

(Jb) Tilly V, Collier, 2 Lev. 162. Burr 2615. 

(c) Beale v. Beale, 1 P. W.244. (e) Amb. 10, 11. See Harg. 

Ibid, 342. Clarke v. Blake, 2 Bro. Co. Litt. 24 b. (3), 164 a. (2). 
C. C. 320. 2 H. Bl. 399. 2 Ves. 



CHAPTER VII. 

OF THE USE OF TECHNICAL WORDS IN AN UNTECHNICAL 

SENSE. 

Technical words are not required in a will; nor, if 
they are used, will they bear their technical signification, 
if the testator explains his own meaning of them {a). 

*' Heirs*' (ft), and '* heirs of the body(c),*' are, techni- 
cally, words of descent ; yet, if it is the intention, " heirs*' 
(d), or " heirs of the body* (e), will be accepted as words 
of purchase. 

" Tssue*\fj, ** children '\g), '* son*Xh), are, technically, 
words of purchase ; yet, either " issue *Xi), ^' children *\k), 
or " son '\l), will, if it is the intention, be accepted as a 
word of descent. 

The technical meaning of '* estate,' is ownership of land 
(m) ; yet, if it is the intention, it will be accepted to signify 
the land itself (the popular meaning of the word), and not 
the interest m it (w). 

(«) See 2 Ves. & B 370. 5 222. 2 Vera. 545. 5. T. R. 323. 

Madd. Rep. 39. Goodtitle v. Wodhull, Willes, 592. 

(6) 2 Ld. Ray. 1440. (A) 5 T. R. 323, 324. See 2 

(c) 11 East, 671. Bam. & C. 533. 

(d) Archer's case, 1 Co. 67. (i) 2 Atk. 582. 4 T. R. 299. 
Watkins' Desc. 170. (k) Davie u. Stevens, Doug. 306. 

(e)Lowev. Davies, 2Ld.Raym. See Hodges v. Middleton, ibid. 

1561. Doe V. Laming, 2 Burr. 415. 

1100. Harris v. Barnes, 4 Burr. (/) Chapman v. Brown, 3 Burr. 

2157. Amb. 666. Goodtitle «. 1626. 5 T. R. 323. Mellish v. 

Herring, 1 East, 264. Bagshaw Mellish, 2 Bara. & C. 520. 

t.Spencer, 2 Atk. 577. 1 Ves. 142. (iw) 6 Mod. 107. 

Doe V. Goff, 11 East, 668. (n) Goodwyn v. Goodwyn,! Ves. 

(/) 2 Ld. Raym. 1440. 2 Atk. 226. Cowp. 306. 2T. R. 659. 

582. 4 T. R. 299. 6 Co. 17 b. Pettiward v. Prescott, 7 Ves. 541. 

2 Vern. 546. Knotsford v. Gardiner, 2 Atk. 450. 

{g) 6 Co. 16 b. 17, 17 b. 2 Atk. 
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The word " estate/* in its most extensive technical mean- 
ing, signifies both real ^caA personal {fl) property; yet, if 
it is the intention, it will be accepted to mean personal 
property alone (ft). 

Both the technical and popular meaning of ** effects^ 
is personal property (c) ; yet it may mean real property, if 
the testator uses the word in that sense (J). 



(a) 6 Mod. 107. 



(c) Doe V. Dring, 2 M. & S. 



(b) Doe V. Hurrell, 5 Barn. & 448. 



A. 18. 



(d) HogaD V. Jackson, Cowp. 
299. Doe «. White, 1 East, 33. 



CHAPTER VIII. 



OF DEFECTIVE EXPRESSIONS IN A WILL. 

It is sufficient if the words in a will make known the 
testator's intention. A defective expression the law will 
rectify. If words are omitted, they will be understood to 
be implied (a). Any word^ incorrectly used for another^ 
will be taken in the sense the testator meant it(&). In 
particular, the word ^^or^ is constantly construed ^'and'* 
(c). Also ** and'* may be construed *'or"(d)« And, 
generally, any words, which the remainder of the will 
proves to be incorrect to express the testator's meaning, 
will be accepted in the sense intended (e). 



(a) Spalding v. Spalding, Cro. 
Car. 185. Strong v, Cumniin, 2 
Burr. 767. Fonnereau v. Fonne- 
reau, 3 Atk. 315. Doe v. Hicks, 
7 T. R. 433. Doe v, Micklem, 6 
East, 485. 

(() Bullock V. Stones, 2 Ves. 
521. 

(c) SouUe V. Gerrard, Cro. £liz. 
525. Walsh v, Peterson, 3 Atk. 
193. Framlingham v. Brand, 3 
Atk. 390. Wright v. Wright, 1 
Ves. 409. Brownsword v. Ed- 
wards, 2 Ves. 243. (See Doe v. 



Jessop, 12 East, 288). Denn v. 
Kemeys, 9 East, 366. Eastman 
v. Baker, 1 Taunt. 174. Right «. 
Day, 16 East, 67. 

{(i) Jackson v. Jackson, 1 Ves. 
215. 

(e) Luxford v. Cheeke, 3 Ley. 
125. Newland v. Shephard, 2 P. 
W. 194. White v. Barber, 5 Bunr. 
2703. Amb. 701. Rudsdell v. 
Rudsdell, 5 Burr. 2806. See also 
Doe V. Stenlake, 12 East, 515. 
Hewet V. Ireland, 1 P. W. 426. 



CHAPTER* IX. 



WORDS Of INTENTION ARE WORDS OF DEVISE. 



Section I. 

Implication of Estates. 

Words of intention in a will are words of devise. A 
testator is not required to expand bis intention in formal 
limitations of devise ; it is enough if the words of inten- 
tion imply them. Words of limitation (a), and estates for 
life (b), and in tail(c), have been implied in the authorities 
cited in the margin. 

It appears to be a distinction, if a person^ seised in fee, 
devises to his heir at law, after the death o{ A. ; A. wiU> 
by implication 9 take an estate for life ; but if the devise is 
to a stranger, A. will not, by implication in this case, take 
any estate ; but, until A,*8 death, the land will descend, to 
the heir at law (d). 

Farther, the law will not understand a devise to be im- 
plied in the words of a will, if the devise, in the particular 
case, would be an unreasonable one(e) ; or there are other, 
words in the will to negative the implication contended 
for (/). 

(a) Evans v. Astley, 3 Burr. 87. Arab. 355. Doe v, Halley, 

1570. Fen v, Lowndes, 4 Burr. 8 T. R. 5. 

2246. (rf) Cro. Jac.75. Doe v. Bow- 

(6) Higham v. Baker, Cro. Eliz. ling, 5 Barn. & A. 722. 4 Bro. C. 

15. Cro. Jac. 75. Biissett v.Cran- C. 534, 535. 1 Sim. & Stu. 550. 

well, 3 Lev. 373. Roe v. Summer- (e) Horton v. Horton, Cro. Jac. 

set, 5 Burr . 2608. Doe v. Bowling, 74. 

5 Barn. & A. 722. See also Aspi- (/) Boon v. Cornforth, 2 Ves. 

nail V. Petvin, 1 Sim. & St. 544. 277. 

^c) Stanley v. Lemiard, 1 Eden, 
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Section II. 

Implication of Cross-remainders. 

If a., seised in fee, devises to B., C, and JD., for their 
lives^ in sole (a), tenancy or in common, w^ith cross-remain- 
ders between them; on the death of B., his land will 
remain to C. and D,, as tenants in common ; and^ at the 
death of C, the whole will remain to D. for his life. So, 
if the devise is to them in tail, with cross-remainders be- 
tween them; on the death of B., and failure of the heirs of 
his body, jB/s land will remain to C. and D., as tenants 
in common in tail; and on the death of C.> and failure of 
his issue, the whole will remain to D. in tail. In these 
instances, the next remainder-man, or reversioner (as the 
case may be), is not entitled to the land until all the par- 
ticular estates to B., C, and D., and the remainders to 
them, are determined {b). 

It is legal to devise to any number of persons with 
cross-remainders between them. If they are not expressly 
limited, words in the will may be understood to imply (c) 
them. They are often implied in a limitation over ; but, 
it should seem, the law will accept any (d) words of inten- 
tion to imply them. 

Cross-remainders, like every other part of a will, depend 
on the intention. If it is not the intention to give the land 
of each of the several devisees, on the determination of his 
estate, away from his co-devisees, but to the survivors ; 
then cross-remainders are limited. But if it is the inten- 
tion to give the land of each of the several devisees, on the 
determination of his estate, away from his co-devisees, to 

(fi) Chadock v, Cowley,Cro. Jac. (c) Doe v. Burville, 2 East, 47, 

695. "ote (<0- 1 Taunt. 237, 239. 

(6) 4 T. R. 71 3. 1 Taunt. 239. {d) 3 Barn. & A. 428, 429. 
3 Barn. & A. 428. 



58 WORDS OF INTENTION A&E WORDS OF DEVISE. 

a remainder-man, or the reversioner, then cross-remainders 
are not limited. 

Cross-remainders have been held to be implied in the 
devises which follow (a) : 

^^ I will that the third part of all my lands shall descend 
and come to my son and heir ; and the other two parts 
I give and bequeath to my four younger sons, A., JB., C, 
and D., and to the heirs male of their bodies begotten ; 
and if the infant in ventre ma feme shall be a son, then he 
to have his fifth part as co-heir with his four youngest bro- 
thers ; and if they all five shall happen to die without issue 
male of their bodies, or any of their bodies, lawfully be- 
gotten, then I will that the said two parts shall revert, 
remain, and come to my next heirs for ever" (ft). 

** I devise, &c. to the use of all and every the daughter 
and daughters of Peter Holford, and Constantia Maria 
Holfordj lawfully to be begotten, and to the heirs of their 
body and bodies ; such daughters, if more than one, to 
take as tenants in common, and not as joint tenants ; and, 
for default of such issue, to the use of my right heir" (c). 

'* I give, devise, and bequeath all those my lands, tene- 
ments, and hereditaments, situate and being at Merton 
Abbey, in the county of Surry, unto my loving brothers 
William Phipard and John Phipard, and sister Elizabeth 
Cleaves, and the heirs of their bodies lawfully begotten 
and to be begotten, as tenants in common, and not as joint 
tenants ; and, for want of such issue, to my own right heirs 
for ever'*(d). 

*' I devise, &c., to the use of all and every the child and 
children of my late brother John Hey, deceased, which 
shall be living at the time of my decease ; To have and to 

(a) See also Doe v. Burville, 2 (c) Wright v. Holford, Cowp. 
East, 47, note {d); and Mogg v. 31. 

Mogg, 1 Mer. 654. (d) Phipard v. Mansfield,Cowp. 

(b) Anonymous, 3 Dyer, 303 b. 797. 
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hold the same, if more than one child, to them and their 
heira, share and share alike, as tenants in common, and not 
as joint tenants. And in case all and every of the said 
children of my said brother shall happen to die in my 
life-time, or after my death, without issue, then I hereby 
give and devise all and singular my said real estate to my 
right heirs" (fl). 

*^'l devise. Sec., to all and every the daughter and 
daughters of the body of my daughter Martha, and the 
heirs male of tiie body of such daughter or daughters, 
equally between them, if more than one, as tenants in 
common, and not as joint tenants ; and for and in default 
of such issuer I give and devise all my said premises unto 
my right heirs for ever'' (6). 

^' I give. and devise all and every the said premises to 
all and eiety tiie younger children of the said Mary Foxon, 
begotten or to be begcrt^n, if more than one, equally to be 
divided amongst them, and to the heirs of their respective 
body and bodies ; to hold as tenants in common, and not as 
joint tenants ; and if the said Mary Foxon shall have only 
one child, then to such only child, and to the heirs of his or 
her body lawfully issuing ; and, for want of such issue, I 
give and devise the said premises to, &c/' (c). 

*^ And in default of such issue, I give the said moiety 
of the same manors and premises to my three daughters, and 
to the heirs of their bodies respectively, as tenants in oom- 
tnon ; and, in default of such issue, I give the same to my 
own eight heirs for ever'' (d). 

Cross-remainders have been adjudged not to be implied 
in the following instances : — 

*' I devise, &c., to my grandson Richard Holden, and 
to Elizabeth Holden my grand-daughter, equally to be 

(o)Bradford V.Foley, Doug. 63. (c) Watson v. Foxon, 2 East, 

lb) Atherlon v. Pye, 4 T. R.' 36. 
no. (d) Doe V. Webb, 1 Taunt. 234. 
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divided^ and to the heirs of their respective bodies ; and, for 
default of such issue, to my grand-daughter Ann Holden 

and her heirs'* (^)* 

" I devise, &c., to my wife Margaret Owen, for her 

life ; and, after her decease, to my son and daughter, 
John and Margaret Owen, to be equally divided be- 
tween them, and the several and respective issues of 
their bodies, and for want of such issue, to Margaret Owen, 
my wife, in fee" (i). 

** I leave the Withy Stakes' farm to my two sons John 
Cooper and George Cooper, equally between them, share 
and share alike, and all my household goods and my 
whole stock of cattle, and husbandry-ware of all 
kinds whatsoever, with all my bonds, bills, and book- 
debts, and cash, and personal property, paying all my 
debts, funeral expenses, and legacies hereinafter named ; 
and I entail the Withy Stakes' farm on the male heirs 
of John Cooper and George Cooper, being born in wed- 
lock" (c). 

There appears formerly to have been a distinction be-, 
tween the implication of cross-remainders between two 
persons only, and between more than two. The implica- 
tion might be between two persons only, but not between 
more than two (d). But this doctrine is exploded. '* It 
has been truly said," observed Sir James Mansfield, in 
Doe V. Webb, " that the ancient doctrine on this subject 
has been broken in upon ; but it is wonderful how it ever 
became established" (e). And to the same effect, Mr. 
Justice Chambre : *' I wonder, as my lord does, how the 
old doctrine ever became established. The oldest case is 

(a) Comber v. Hill, Stra. 969. (c) Cooper «. Jones, 3 Bam. & 

(6) Davenport v. Oldis, 1 Atk. A. 425. 

579; see Cowp. 799. 2 East, (rf) Gilbert v. Witty, Cro. Jac. 

41. 1 Taunt. 238, 239. 3 Barn. 655 ; see 1 Taunt. 236. 

& A. 427. (e) 1 Taunt. 237. 
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that in Dyer, 303 b, and there no difficulty was found in 
giving cross-remainders by implication among five'' (a). 

A distinction, however, seems, at this day, to be ac- 
knowledged between the presumption of cross-remainders 
between two persons only, and between more than two (ft). 
Lord Kenyan has subscribed to this doctrine, in the words 
of Lord Mansfield : " Where cross-remainders are to be 
raised by implication between two and no more, the pre- 
sumption is in favour of cross-remainders; where they 
are to be raised between more than two, the presumption is 
against them ; but that presumption may be answered by 
circumstances of plain and manifest intention either 
way"(c). Notwithstanding such high sauthority, it may, 
perhaps, be permitted to doubt the soundness of the dis- 
tinction adopted. A different presumption on the same 
words (the distinction it is apprehended amounts to this) 
appears to approach too near to conjecture, to be admis- 
sible in the exposition of a will. 

(a) 1 Taunt. 239. 3 Barn. & A. 429. 

(h) 4 T. R. 713. 2 East, 40. (r) 2 East, 40. 



CHAPTER X. 

THE SAME WORD MAY BE ACCEPTED IN DIFFERENT 

SENSES. 

If a testator includes different kinds of property in a 
devise, the same words of it may be accepted to have dif- 
ferent meanings, and, referred to each kind of property, ta 
have the particular meaning applicable to it. This latitude 
of interpretation was permitted in Forth v. Chapman (a). 
In this case, there was a devise of freehold and leasehold 
estates to William- Gore, " and if either he or Walter Gore 
should depart this life, and leave no issue of their respective 
bodies,'' the testator devised the premises over. Lord 
Chancellor Parker f in giving judgment, observed, "what 
seemed very material, that by this will, the devise carried 
a freehold as well as a leasehold estate to William Gore, 
and if he or Walter died leaving no issue, then to the 
children of his brother and sister; in which case it was 
more difiScult to conceive how the same words, in the same 
will, at the same time, should be taken in two different 
senses. As to the freehold, the construction should be, if 
William or Walter died without issue generally, by which 
there might be, at any time, a failure of issue ; and, with 
respect to the leasehold, that the same words should be 
intended to signify their dying without leaving issue at 
their death. However, it might be reasonable enough to 
take the same words, as to the different estates, in different 
senses, and as if repeated in several clauses, viz., ' I devise 
to A. my freehold land ; and, if A. die without leaving 
issue, then to B. : and I devise my leasehold to A,, and, if 

(a) 1 P. W. 663. 
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A. die without leaving issue^ then to B.i* in which case, 
the different clauses would have the different constructions 
mentioned to make both the devises good ; and it was reason- 
able it should be so, ut res magis valeat quam pereat** (a). 

A like distributive construction has, on the authority of 
Forth V. Chapman, been admitted in the cases in the mar- 
gin (6). 

(a) 1 P. W. 667. Daintry, 6 T. R. 307. Crooke 

(ft) Harris v. Bishop of Lincoln, v. De Vandes, 9 Ves. 197. Elton 

2 P. W. 140. Hope v. Taylor, 1 v. Eason, 19 Ves. 73. Kinch v. 

Burr. 268. Southby v. Stone- Ward, 2 Sim. & Stu. 409. 

house, 2 Ves. 611. Daintry v. 



CHAPTER XL 

THE INTENTION IS TO BE COLLECTED FROM THE WHOLE 

WILL. 



Section I. 

The end proposed in interpreting a will is, to fulfil the 
testator's intention. It is^ therefore, quite immaterial in 
what part of the will the intention is found. The words 
are the means to ascertain it ; and however they may be 
scattered, if they explain the intention^ they are to be 
collected and put together, that the particular devise may 
have the effect intended. Few testators, perhaps, range 
their ideas compactly enough to express their meaning 
at once, without explaining their own words. It would, 
for this reason, evidently in many cases prejudice the in- 
tention, if the law collected the sense of one limitation, or 
one part only, of the will, and looked no farther; and, 
therefore, with reason, all the words in the will, wherever 
they are, are subservient to make out the intention of any 
part of it (a). 

Of Introductory Word^, 
A TESTATOR frequently begins his will with enumerating 
his property, and declaring his intention to dispose of it. 
In these cases, the introductory words will not, of them- 
selves, form a devise, but are accepted as explanatory of 
the will which follows them. '* Introductory words," 
Lord Mansfield has said, '* cannot vary the construction 

(a) Willes, 3. 3 Burr. 1622, 1625. Fowest. 160. Doe v. All- 
cock, 1 B. & A. 137. 
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of a devise, sp as to enlarge the estate of a devisee^ unless 
there are words in the devise itself sufficient to carry the 
degree of interest contended for. But wherever they 
assist to shew the intention of the testator, the Courts 
have laid hold of them, as they do of every other circum- 
stance in a will, which may help to guide their judgment 
to the right and true construction of it** (a). ** Though 
the introduction of a will> declaring that a man means to 
xnake a disposition of all his worldly estate, is a strong 
circumstance, connected with other words, to explain the 
testator's intention of enlarging a particular estate, or of 
passing a fee, where he has used no words of limitation, it 
will not do alone. And all the cases cited in the argument 
[Forrester, 167. Ibbetson v. Beckwith: 1 Wils. 133; 3 
Wils. 143 ; Hogan v. Jackson, Cowp. 299], to shew that 
the introductory words in this case would alone be suffi- 
cient, fall short of the mark; because they contained 
other words clearly manifesting the intention of the tes- 
tator to pass a fee" (6). 
A testator began his will in the words : 
As to my worldly substance'' (c) ; 
As touching my worldly estate wherewith it hath 
pleased God to bless me (d) ;' 

*'As touching such worldly estate wherewith it hath 
pleased God to bless me" (e) ; 

'* As touching the disposition of all such worldly estate 
as it hath pleased God to bestow on me" {/) ; 

'' As to all such worldly estate as God has endued me 
with (g) ; 

(a) Cowp. 306. 352. Roe v. Bolton, cited Doug. 

(b) Ibid. 356. 732. Goodright v. Barron, 11 

(c) Hogan v. Jackson, Cowp. East, 220. 

^9^- (/; Wright V. Russell, cited 

(d) Ibbetson v, Beckwith, For- Cowp. 661. 

''^*« ^57. ^gj Denn v. Gaskin, Cowp. 

(e) Loveacres v. Blight, Cowp. 657. 
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: '^ For those worldly goods and estates wherewith it has 
pleased Almighty God to bless me" (a) ; 

'* As for my worldly affairs and estate" (6) ; 

** As touching all such temporal estate of lands, goods^ 
and chattels^ as God hath endowed me with" (c) ; 

'^ As to my estate and effects^ both real and personal, I 
give and dispose thereof in manner following** {d) ; 

*' As touching such worldly and personal estate where* 
with it has pleased God to bless me'* (e) ; 

'^ As to the worldly estate with which it has pleased 
God to bless me"(/) ; 

** I give and bequeath all that I shall die possessed of, 
real and personal, of what nature and kind soever, after 
my j ust debts are paid'* (g) ; 

. In all these cases it was admitted, that the introductory 
words in a will may be accepted as explanatory of the will 
which follows; juncta juvant(h) ; but that of themsielves 
they are not evidence sufficient of an intention to convey to 
a devisee the whole estate of the testator. 



Section II. 



Of Context, 

The context of a devise is a farther means to explaia 
the intention. Often, by the context, 

A limitation for life is explained to be a devise in tail, 
OTinfee; 

(a) Right V, Sidebotham, Doug. 610. Doe v. Allen, 8 T. R. 497. 

730. (c) Doe v. Wright, 8 T. R. 64. 

' (6) Frogmorton v. Holyday, 3 (/) Roe v. Vemon, 5 East, 51, 

Burr. 1618; see 1625. (g) Pitman v. Stevens, 15 East,^ 

* (c) Goodright v. Stocker, 5 T. 505. 

R. 13, (h) 11 East, 223. 
(cOboe V, Buckner, 6 T. R, 
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A Hmitation in fee, to be a devise in tail} 
A limitation in fee, to be determinable in favour of an 
executory devise ; 
A limitation in joint-tenancy, to be a devise in common. 

1. A limitation for life explained to be in tail. 

A LIMITATION for life has been explained, and judi- 
cially determined^ to be a devise in tail, in devises in the 
ivords ; 

** I will the house, that J. V. dwelleth in, to my three 
1>rothers^ among them ; provided always, that the housei 
1>e not sold, but go unto the next of the name and blood 
that are males, if it may be'* (a). 

*'I devise, &c., to Margaret, my wife, for life; and 
after her decease [remainder to testator's sons William and 
Samuel, in tail male]. If no issue male of Samuel, then 
my son Thomas to have the house; if Thomas marry, 
having a male issue of his body, lawfully begotten, then 
liis son to have the house after his decease; if he [Tho- 
mas'] have no issue male," [remainders over] (A). 

'* Item, I give to my wife Joan all my houses and free lands 
for her life ; and after her death to my three daughters, 
equally to be divided, namely, to Joan, Avice, and Alice: 
and if any of them die before the other, then the others to be 
her heirs, equally to be divided ; and if they all die with- 
out issue," [remainder over] (c). 

*^ I devise, &c., to A. my eldest son ; and if A, dies 
without heirs male, then to JB. my other son*' (d). 

*' I devise, &c., to A. for life, and, if he dies without 
issue," [remainder over] (e). 

(a) Cbapman's case, Dyer, 333 (d) Blaxtoiit;.Stone,3 Mod. 123. 

b. (e) Robinson's case, cited 1 

C6) Sonday's case, 9 Co. 128. Vent. 230. But see 1 P. W. 57, 

(c) King V. Rumball, Cro. Jac. 605. .Ives v. Legge, 3 T. R. 488, 

44e. note (a). 

f2 
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^' I devise. See, to A,, and, if he dies not having a son, 
then to remain to my heirs'' (a). 

"I devise to my wife Elizabeth all my lands, not settled in 
jointure ; and if it shall happen that my said wife Eliza^ 
beth shall have no son nor daughter by me begotten of the 
body of the said Elizabeth, and for want of such issue, 
then the said premises to return to my brother John Wyld, 
if he shall be then living, and his heirs for ever" (i). 

*' I devise to John Wedgeborough, my house in the brook, 
with the outbuildings ; to Charles Taylor, Robert Taylor, 
and WilliamTaylor, twenty-nine acres of arable and meadow 
land, bought of B. ; to William Taylor my house on the 
green, with the ground and outhouses thereto belonging ; 
and if either of the persons before named die without issue 
lawfully begotten, then the said legacy shall be divided 
equally between them that are left alive" (c). 

" I give and bequeath all my copyhold lands lying in 
Hazlewood to my nephew Isaac Slater ; but if the afore- 
said Isaac «$/a^er should die without male heir, then my will, 
is, that my nephew John Slater shall enter upon and enjoy 
the said copyhold lands, his heirs or assigns for ever^'Cd). 

'* I bequeath to Francis, my son, my houses in London, 
after the death of my wife ; and if my three daughters, or 
either of them, do over live their mother, and Francis their 
brother, and his heirs, then they to enjoy the same houses 
for term of their lives*' (e). 

^* I leave and bequeath to my dear husband all the pro- 
fits and revenues of my estates at Buttermee, in Wiltshire; 

as also all th« profits and revenues of my estate at C , 

in Oxfordshire, both for his natural life ; and after the. 
death of my dear husband, I give and bequeath my said 

(a) Bifield's case, cited 1 Vent. (d) Denn r. Slater, 5 T. R. 335. 

231 . (e) Webb v. Hearing, Cro. Jac. 

(6) Wyld V, Lewis, 1 Atk. 432. 415. 
(c) Hope V. Taylor, 1 Burr. 268. 
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estates to my dear children, if I should leave any to sur- 
rive me; but in case I should leave no such child or 
children, nor the issue of such child or children, then I 
give and bequeath the said estates to J. Hutton, making 
him hereby sole heir of this my last will and testament^ in 
default of issue left by me *' (a). 

" I leave the Withy Stakes* farm, to my two sons, John 
Cooper and George Cooper, equally between them, share 
and share alike; and all my household goods, and my 
whole stock of cattle, and husbandry-* ware of all kinds 
whatsoever, with all my bonds, bills, and book debts, and 
cash and personal property, paying all my debts, funeral 
expenses, and legacies hereinafter named; and I entail the 
Withy Stakes' farm on the male heirs of John Cooper and 
George Cooper, being born in wedlock '' (6). 

2. A limitationfor Ufe explained to be in fee. 

As a general position, a limitation for life may be ex- 
plained to be a devise in fee, by any words of explanation 
in the particular will (c). 

A devise without any words of limitation {d) (which, by 
implication, is a devise for life), may be explained to be a 
devise in fee ; 1st, by the creation of a trust which cannot 
be performed, unless the trustee has the fee ; 2dly, by the 
tendency of farther clauses in the will to make the devise 
hurtful to the devisee, unless he takes the fee-simple. 

1st. The authorities in the margin (e) are instances, in 

(a) Southby v, Stonehouse, 2 352. Doe v. Clayton, 8 East, 

Ves. 611. 141. Toovey v. Bassett, 10 East, 

(6) Cooper v. Jones, 3 Barn. & 460. 

A. 425. ((Q See Cowp. 841 . 

. (c) Greeve v. Dewel, Cro. Jac. (c) Shaw v. Way, 8 Mod. 253. 

-599. Greene v. Armsteed, S. C. Gates v. Cooke, 3 Burr. 1684. 

Xipb. Q5,. Anon. 9. Mod. 92. Gibson v. Lord Montfort, 1 Ves. 

^rogmorton v. Holyday, 3 Burr, 485. Amb. 93. Doe v. Wood- 

^ 618. Loveacres v. Blight, Cowp. bouse, 4 T. R. 89. 
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which^ on a devise without any words of limitation, a trus* 
tee has been held to take the fee-simple. 

2dly. A devise without any words of limitation may be 
hurtful to the devisee, unless he takes the fee-simple, if, 
excepting by means of the unanticipated yearly rents and 
profits of the land, it subjects him to pay either a ium of 
money ^ or debts, or legacies, or an annuity. Thisisevidenti 
since after the devisee has advanced his money, for either 
of these purposes, he may die before he is able to repay 
himself out of the estate. The law, then, supposing, in all 
eases, a devise is intended to be beneficial (a) rather than 
hurtful to the devisee,accepts the words, of a prejudicial ten-^ 
dency (b) in the will, to explain the limitation for life to be^ 
by the testator's intention, a devise in fee. In the instance of 
the annuity, there is the farther evidence that the testator 
intends to give the fee-simple ; that (admitting the annuity 
is intended, expressly or by implication, to be for life) sup- 
posing the devisee to have a life estate only, and to die 
before the annuitant, the annuity will cease in the annui- 
tant's life-time (c). 

A devisee for life by implication, subjected to pay a 
sum of money, has taken a fee-simple on devises in the 
words (d) : , 

*' I devise, &c. to my wife for life, and after her decease, 
to John, my eldest son, paying 405. to each of his brothers 
and to his sister, within two years after the death of my 
wife "(e). 

'* I devise, &c. to A. for life, and after her death to jB., 
paying 455. to C." (/). 

(a) 6 Co. 16. 2Mod.26. Cowp. Jac. 527. Grcere ». Dewel, ibifly 

841. Willes, 141, 651. 599. Hob. 65. 

(6) See 2 Mod. 26. Willes, 141, (e) Wellock v. Hammond, Cro. 

and note (d). £liz. 204. 

(c) 5 T. R. 14, 295. (/) Collier's case, 6 Co. 16. Cro. 

(rf) See also Moore v. Price, 3 Eliz. 379. 
Keb. 49. Spicer t. Spicer, Cro. 
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A devisee for life by implication, subjected to pay the 
debts of the testator, has taken a fee-simple on devises in 
the words : 

^' I devise to my brother Richard all my lands, tene* 
ments, and hereditaments, and all my personal estate, and 
whatever else I have in the world, and make him executor, 
desiring him to pay my debts and legacies " (a). 

** I give and bequeath my freehold house, with the ap-^ 
purtenances, &c., and all the furniture thereto belonging, 
to Elizabeth Gibson, whom I make executrix of this my 
last will, she paying all my just debts, and funeral exr 
penses, and the legacies before mentioned, twelve months 
after my death. I likewise leave to the said E. Gibson 
all the rest and residue of my personal estate" (&)• 

^* All the rest I have in the world, both houses, lands, 
goods and chattels, stock-in-trade, and all other things 
that belong !or may belong to me, I give to my present 
wife, Joan Pascoe, my executrix, so that she shall sell my 
6tock»in-trade and household goods ; and if these will not 
pay the debts, she shall sell next the house of fee in Pen^ 
zance [not specifically devised], and not Prospednick ; so 
that my executrix shall pay, in good time, all lawful debts 
that «hall appear " (c). 

'' I give and bequeath to George Snelling and Sarah 
fais wife all that my messuage or tenement, farm, lands, 
and premises, situate in Bramley aforesaid : also all that 
tny messuage or tenement, garden, and premises, situate in 
Wonersh aforesaid, and now in my occupation : also all 
und singular my goods, chattels, rights, credits, ready 
xnoney, and personal estate, of what nature and kind so- 
ever, as I shall die seised and possessed of, interested in, 
or entitled to, after having thereout first paid and dis* 

(a) Ackland v. Ackland, 2 Vera. (c) Goodtitle v. Maddern, 4 
C87. East, 496. 

(6) Doc V, Holmes, 8 T, R. 1 . 
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charged all my just debts and funeral expenses : also sub- 
ject to the payment thereout all the aforesaid legacies. 
And I appoint the said George Snelling to be sole execu- 
tor of this my last will and testament, whom I chaise with 
the payment of all my just debts, legacies, and funeral ex- 
penses *' (a). 

A devisee for life by implication, subjected to pay lega- 
cies, has taken a fee-simple on devises in the words (Jb) : 

** I devise, &c., to ul.; and bequeath 5/. to B.\ and I 
direct A. to pay it, but give him two years time to pay 
it " (c). 

*^ All the rest, residue, and remainder of my messuages, 
lands, tenements, hereditaments, goods, chattels, and per- 
sonal estate whatsoever, my legacies and funeral expenses 
being thereout paid, I give, devise, and bequeath to my 
sister Jane Dewdney ; and do hereby appoint her sole 
executrix and residuary legatee of this my will " (cQ. 

A devisee for life by implication, subjected to pay an 
annuity, has taken a fee-simple on devises in the words (e) : 

'' I devise, &c., to James and Francis^ my sons, and will 
that they shall pay annually to William Hunt, my eldest 
son, and his heirs, 3//' (/). 

*' I devise, &c. to Roger Wittenbury and John Wittenr 
bury, and they to pay yearly to the Bachelors* Company of 
Merchant Taylors, 61. 10^.; and, if they or their successors 
deny the payment of the said sum, then it shall be lawful 
to the wardens of the said company to enter and discharge 
them for ever" (g). 

(a) Doe v. Snelling, 5 East, 87. (e) See also Jenkins t;. Jenkins^ 

(6) See also Freak v. Lea, 2 Lev. Willes, 650. Doe v. Woodhouse, 

249. Ackland v. Ackland, 2 Vem. 4 T. R. 89. 

687. Doe v, Snelling, 5 East, 87. (J) Shailard v. Baker, Cro. Eliz. 

^(c) Reeves v, Gower, 11 Mod. 744. 

208. (g) Webb v. Hearing, Cro. Jac. 

(rfj Doe v. Richards, 3 T. R. 415. 
356. 
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^ I devise, Sec, to Richard, my son^ paying to Thomas, 
3L a year '* (a). 

*^ I devise^ &c.| to my son Robert ; which houses I give 
to my son on this condition, that he pay unto his two sis- 
ters 5/. a year, the first payment to begin at the first of 
the four most usual feasts that shall next happen after my 
death, so as the said feast be a month after my death " (6). 

'* I devise, 8cc., to the poor of Sutton 40s., to be distri- 
buted by my executrix, with four coats, four hats, on every 
2l8t of November, for ever ; and all my lands, tenements, 
and hereditaments, and all my personal estate, to Margaret, 
my executrix "(c). 

'' I devise, 8cc., to A., conditionally, that he shall allow 
to my son Nicholas, meat, drink, apparel, washing and 
lodging during his natural life" (d), 

" I give and bequeath my two copyhold tenements, now 
in the occupation of Edward Twogood and Elizabeth 
Savill, being in Castle-Hedingham, to Sarah Boreham, 
the daughter of Elizabeth Boreham, widow ; she paying 
thereout 405. a year to her sister Elizabeth Bore- 
ham"{e). 

** I give to Mary Ramsay, the «um of 20$., to be paid 
by two equal payments after my decease, for and during 
her natural life, to be paid by my executor after-named. I 
devise to my kinsman Thomas Allin all my two yard- 
lands, with my house and homestead with the appurte- 
nances. And all the residue and remainder of my goods, 
chattels, debts, mortgages, leases and personal estate, I 
give to the said Thomas Allin, he paying my debts, lega- 
cies and funeral expenses" (/*). 

{a) Spicer v. Spicer, Cro. Jac. {d) Lee v. Stephens, 2 Show. 49. 

527. (c) Baddeley «. Leppingwell, 3 

(h) Reed v. Hattoo, 2 Mod. 25. Burr. 1533. 

(c) Smith V. Tindal, 11 Mod. (/) Goodright v. Allin, 2 Bl. 

102. 2Salk. 685. Rep. 1041. 
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'' I devise to my grandson John Bakery my higher dwell- 
ing-house, lyiQg iiesif the market-place^ paying yearly and 
every year out of the said higher dwelling-house the sum 
of 16«. unto my grand-daughter A. Halstaff^\a). 

'* I devise^ &c., to my sister Lois Andrew, and her as- 
signs, during the term of her natural life ; and, from and 
after her decease, I give and devise the same unto E» 
Souihouse, grand-nephew of my late husband, charged 
and chargeable, nevertheless, with the payment of one 
annuity or yearly rent-charge of 20/. per annum to Jamei 
Tooth, and his assigns, for and during the term of his na^ 
tural life, to commence from and immediately after my de? 
cease, and payable quarterly by even and equal portions'Xft)* 



When a devise without any words of limitation is con- 
strued to be a devise in fee, there is evidence in the will 
that the testator intended to devise the whole ^ee. But if^ 
in any case, this intention does not appear, the devisee vnll 
not be entitled to it. 

Four instances, in particular, may be here mentioned, in 
which a devisee may not be entitled to the fee-simple : — 

1. If the devise is without any words of limitation, in 
trusty but the trust can be performed with a less estate 
than the fee, the trustee will not be entitled to the fee-sim- 
ple (c). In Doe v. Simpson, a person devised in the words: 
" I give and devise to Mr. JET. Hyatt, my cousin Fitz-Fer* 
rand, and Mr. Syddall, and the survivor of them, and 
the executors and administrators of such survivor, all those 
my messuages, lands, 8cc., whatsoever, in London, Ken^ 
sington, and in the parish of St, Matthew, Bethnal Green, 
Middlesex, together with all arrears of rent due from the 

(a)Goodrightr. Stocker,5T. R. (c) Doe v, Simpson, 5 East, 

13. 162. Hawker V. Hawker, 3 Barn. 

• (6) Andrew v. Southouse, 5 T. & A. 537. See Glover v, Monck- 

R. 292. ton, 3 Bingh. 13. 
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tenants of the said estates, and the bond and judgment I 
have from my tenant John-Sugar, for arrears due ; in trust, 
that they, out of the rents and profits of the said estates 
and arrears due, shall pay one annuity of 60/. to my sis- 
ter Mrs. Holme, for her life, by half-yearly payments, from 
the time of my decease ; and also to pay one other annuity 
of 60/. to my sister Mrs. Dickinson, for her life, by half- 
yearly payments, for her sole and separate use, &c. And 
from and after payment of the said annuities, then in trust, 
out of the said rest and residue of the said rents and pro- 
fits, to pay to my brother Thomas White, and my nephew, 
his son, Charles White, and Peter Holme, and the survi- 
vor of them, and the executors, &c., of such survivor, the 
sum of 800/., to be by them paid and applied to the sole 
use and benefit of the said children of my said brother 
William, in such manner and proportion, and to and for 
such uses, &c., as they shall think best. And from and 
after payment of the said annuities, and the said sum of 
800/., I give and devise my said estates in London and 
Middlesex, last mentioned, to my brother William for 
life, remainder to his eldest son William for life, remainder 
to his second son Samuel for life, remainder to his third 
son Charles for life, remainder to his youngest son John 
for life, remainder to my brother Thomas White for life, and 
after his decease to his son, my nephew, Charles White 
[the lessor of the plaintiff], and his heirs male ; and for 
want of such issue, to my right heirs for ever." Lord 
Ellenborough, who delivered the judgment, explained the 
reasons of it, partly, as follows : ** Of the several cases 
cited by Mr. Wood, two of them, which have the most 
immediate bearing on this question, viz. Shapland v. 
Smith (1 Bro. Chan. Rep. 76) and Silvester v. Wilson 
(2 T. R. 444), appear to ei^tablish, that if an estate 
for life be left to trustees and their heirs, in trust to pay the 
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profits f or an annuity out of them, to another for life ; and 
after the death of the annuitant^ or person entitled to the 
profits^ if the estate be given to or to the use of another ; in 
such case^ the trustees take only an estate for the life of the 
cestui que trusty or the annuitant, and the remainder over 
is executed by the statute ; and the authorities referred to, 
viz.^ Co. Litt. 42 a; and Sir William CordelVs case, 8 Co. 
96, establish the proposition. That if an estate be devised 
to executors generally, for payment of debts, they will take 
only a chattel interest ; from whence it appears to be a fair 
inference, that, where the purposes of a trust can be 
answered by a less estate than a fee-simple, a greater 
interest than is sufficient to answer such purpose shall not 
pass to them ; but that the uses in remainder, limited on 
such lesser estate so given to them, shall be executed by 
the statute, I have not met with any case in which the 
trustees have been holden to take any other interest than 
either a chattel, an estate for life, or in fee ; but I see no 
reason why they may not, in order to answer the purposes 
of the trust, take an estate by implication for the lives of 
the annuitants, with a term of years in remainder, sufficient 
for the purpose of raising, out of the rents and profits, the 
sum of 800/., directed to be paid out of the same. Such 
an estate might certainly be limited by express terms in a 
deed or will ; and the circumstance of the bequest to the 
trustees, and the personal representatives of the survivor of 
them, of the bond and judgment given to the testator by 
a tenant for arrears due (and which is certainly a matter 
merely of a personal nature), goes strongly in confirmation 
of this construction ; for if the trustees were meant to take 
a fee, then the legal estate in the land devised, and the 
interest in this bond and judgment, would go to different 
classes of representatives of the same surviving trustees ; 
which apparent inconsistency is avoided, if the trustees 
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take the same description of interest (t. e. a chattel interest 
in the land), as they respectively must do in the bond and 
judgment. On the whole we are of opinion, that the 
trustees took an estate by implication for the lives of the 
annuitants, with a term of years in remainder, for the 
purpose of raising the sum of 800/. ; and that after those 
trusts were (as they appear in evidence to have been) satis- 
fied, the several limitations for life and in tail took effect 
as legal limitations'* (a). 

2. Although the devisee is subjected to pay a sum of 
money, a debt, a legacy, or an annuity ; yet, it appears, if 
the devise to him is expressly for life{b)y or in tail{c), he 
will not be entitled to the fee-simple (d). '* As to the ar- 
gument,'' said Mr. Justice Bayley, in Doe v. Wrighte, 
*' that the charges in the different codicils would of them- 
selves give an estate in fee to G. Sharp, the will contains 
only an express devise of an estate for life to G. Sharp, 
Now I can find no case where, after such an express 
devise, it has been held that a charge of this sort will ex- 
tend the estate to an estate in fee. All the cases are where 
the words of the devise are general; and there is not one 
of which I am aware, in which such an effect has been 
given to a personal charge, after an express devise of an 
estate for life" (e). To the same effect. Lord Kenyan, in 
Denn v. Slater : " With regard to the other question, the 
law on this subject is very accurately stated by Lord 
Mansfield, in the case in Cowper (f). Where an estate is 
given generally, without adding words which would create 
a fee or an estate-tail, and it is charged with the payment 
of annuities, the devisee takes a fee : but that is not the 

(a) 5 East, 162. (d) See Cowp. 841. Brice v. 

(b) Doet;. Wrighte, 2 Barn. & Smith, Willes, 1. Denn v. Shen- 
A. 710. ton, Cowp. 410. 

(c) Doe t>. Fyldes, Cowp. 833. (e) 2 Barn. & A. 722. 
Denn v. Slater, 5 T. R. 335. (J) 841 . 
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case where an estate-tail is given to the devisee. In thisT 
case, the devisor's wife, to whom the annuity was given, 
had a power of entry in case of non-payment of her annuity. 
And the legacies given were to be paid at a remote period, 
before which time the devisee had the power of acquiring 
the fee by suffering a recovery" (a). 

3. If the devise is without any words of limitation, but 
the devisee, although subjected to pay a sum of money, a 
debt, a legacy, or an annuity, cannot be a loser by the 
devise, as he is to pay the money out of the yearly rents 
and profits, unanticipated, of the estate, he will not be 
entitled to the fee-simple (6). A person seised of a remain- 
der in fee after the death of his father, tenant for life, de- 
vised in the words : '' I devise to D., my wife, the Jand I 
have or may have in reversion after the decease of my Ik- 
ther, yielding and paying therefore yearly, during her life- 
natural, to the right heirs of my said father, 40s." ; and, 
by the opinion of the Court, no other estate passed by this 
devise but for term of life of the wife (c). A person, bound 
in an obligation that 40/. should be paid annually to his 
wife during her life, devised all his lands amongst his sons. 
Particular land he devised to his sons, Michael and Henry, 
and added this clause : " Item, all the houses and lands- 
which I have given between my sons is to this purpose, that 
they all shall bear part and part like, going out of all my 
houses and lands, towards the payment of my wife's 40/. per 
anmim during her life, which I am bound to pay." All the 
Court resolved, that it was but an estate for life that passed 
by the devise to Michael and Henry. *^ It is not devised,'' 
it was said, '' paying such a sum, which is a sum in 
gross, as it is cited in Willock v. Hammond, but that every 
one shall pay out of his part towards the payment of the 

(a)5T.R. 337. land, 2 Vem. 106. 

{h) 6 Co. 1 6. Hawker v. Buck- (c) Ager v. Pool, Dyer, 371 b. 
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40/. pier annum to his wife ; which is quasi an annual rent 
out of the profits of the land, and no sum in gross, and 
therefore no fee given" (a). 

4. If a sum of money, a debt, or a legacy, isjirst to be paid 
out of the estate, and, after payment, there is a devise with- 
out any words of limitation, the devisee, who clearly can be 
no loser by the devise, will not be entitled to the fee-simple. 
In these cases, the4and is made the fund for the particular 
payment, but it is not given to the devisee to pay the money 
with. The land is devised to him after the payment of it ; 
the charge in the will taking precedence of the devise (i). 

The law has been so stated on devises in the words : 

'' I devise, &c., all my lands and goods, after my debts 
and legacies paid, to JR. Tobj/y and Mary, my children [the 
former being the testator's heir at law], equally to be di- 
vided between them " (c). 

'^ All my lands, tenements, and messuages whatsoever, 
after debts and legacies paid, and funeral expenses are 
discharged, I give to my brother-in-law, Ja^wes Merson' (rf). 

*' All the rest of my lands, tenements, and hereditaments, 
either freehold or copyhold, whatsoever and wheresoever, 
and also all my goods, chattels, and personal estate, of 
what nature or kind soever, after payment of my just debts 
and funeral expenses, I give, devise, and bequeath unto 
my wife, Sissily Carr, and I do hereby appoint her sole 
executrix of this my will " (e). 

It was said, on the last devise, by Lord Kenyan, ''Where 
a devisee is directed to pay an annual rent-charge, or a solid 
som^ to another person, out of the estate devised, it has 
been properly decided that the devisee should take a fee, 

(a) Ansley v. Chapman, Cro. (ji) Merson v. Blackmore, 2 Atk. 

Car. 157. Sir W. Jones, 211, 341. 

cited Willes, 653. (e) Denn v. Mellor, 5 T. R. 558. 

(6) See 3 M. & S. 523. But see Denn v. Moor, 1 Bos. & 

(c) Dickins v. Marshall, Cro. P. 558; and 8 T. R. 503. 

Bliz. 330. 
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because he might be a loser^ unless the estate in his hands 
were> at all events^ sufficient to enable him to bear those 
charges. Where a sum of money is given, it may be pay- 
able before the rents may become due ; and, where an an- 
nual charge is made on the estate, it may continue beyond 
the life of the devisee, and therefore it is necessary, in both 
those cases, that the devisee should have a permanent 
fund. This case has been compared to that of Doe v. 
Richards {a) ; but there the words were, * my legacies and 
funeral expenses being thereout paid/ which imported that 
those sums were to be paid by the devisee out of the inte- 
rest given to her ; and if she had died immediately after 
the devisor, and had only taken a life estate, the fund out 
of which she was to bear those charges might have failed ; 
we were, therefore, compelled to make that decision, and I 
am now perfectly satisfied with it. But, in this case, the 
words of the will are, ' after payment of my just debts and 
funeral expenses.' Now, supposing the devisor had, in the 
beginning of the will, charged his debts and funeral expen- 
ses on his real estate, and had then, after a series of limita- 
tions, devised to his wife in the words now used, it could 
not have been contended that such a charge on the real 
estate would have passed the fee to his wife ; and if not, 
the place, in which the same words are introduced, cannot 
vary the question. I admit that the real estate is charged 
with the payment of debts and funeral expenses, if the 
personalty be insufficient for that purpose ; but there are 
no words charging the estate in the hands of the wife with 
the payment of those debts. This, therefore, essentially 
differs the present case from that of Doe v. Richards; for 
there the debts were to be paid by the devisee, and were a 
charge on the estate in his hands, whereas here the debts 
are no charge on the devisee" (b). 

(a) 3 T. R. 356. (6) 5 T. R. 562. 
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Farther clevises of the same kind are : — 
*' First, my will is, that all my debts and funeral expenses 
be justly paid off and discharged out of my personal es- 
tate; and, if the same shall fall short, I do hereby charge 
my real estate with the payment of the same. I do hereby 
give and devise all my messuages, lands, tenements, and 
hereditaments whatsoever, situate, lying, and being in the 
several parishes of Skeiviog, Kilkew, and Mold, ulito Wil- 
liam Allen, of Skeiviog, son of Thomas Allen, of Skeiviog 
aforesaid, deceased ''(a). 

*' I devise, &c., to my grandson, W. Langham, with all 
my stock, book-debts, household goods, and furaiture 
whatsoever, thereto belonging, after payment of my debts, 
legacies, &c/' (6). 

** I devise, 8cc., to my two nieces, Mary Render Bant 
and Elizabeth Banty except 20/., to be paid out of Eliza- 
beth^B part of the lands, to M. H, Bant.'* — By Lord Ellen- 
borough on this will : ^* The main argument has been on 
the provision, ' except 20/. to be paid out of Elizabeth's part 
of the lands,' which, it has been contended, is a charge to 
be paid out of the lands, and therefore a fee shall pass; and 
I agree, if it be a charge to be paid out of the lands in the 
hands of the devisee, the argument is good. But it ap- 
pears, I think, from Denn v. Moor (c), as well as from the 
principle on which Doe v. Richards was decided, that in 
this case a fee does not pass, because this is not a charge 
upon the estate in the hands of the devisee. The devise 
is of the lands to her two nieces, M. and E., except 20/. to 
be paid out of £.'s part of the lands to M, ; as if the tes- 
tatrix had said, I give the lands to my nieces equally, ex- 
cept in this respect, that before E. shall take any beneficial 
interest in her part, M. shall have out of it 20/. ; or, in 

(a) Doe ©/ Allen, 8 T. R. 497. S. 516. 
(6) Doe V. Ramsbothara, 3 M. & (r) 1 B. & P. 538. 

G 
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other words, jK. shall have her moiety, minus 20/. It is, 
therefore, a charge antecedent to the devise, not a devise 
on condition of paying, as in Collier's case ; it is collateral 
to the interest of the devisee. " Except^" indicates that 
M, shall take the 20/. independently of any interest in JE." 
Mr. Justice Le Blanc considered the words ^' except 20/. 
to be paid out of Elizabeth* s part of the lands to Af.," as 
tantamount to *' after payment of 20/« to M." (a). 

3. A limitation in fee explained to be in tail. 

A LIMITATION in fee has been explained to be a devise 
in tail in the following devise : — 

'* I devise, &c., to my wife for life ; and, after her de- 
cease, to be equally divided between my four children, 
Henry, John, Elizabeth, and Sarah, and to each of them 
and their heirs for ever, share and share alike ; and in case 
they shall be minded, and agree among themselves, to sell 
the said estate, then every one of my said children shall 
have their equal shares of the monies from thence arising ; 
but if they consent and agree to keep the estate whole to-^ 
gether^ then and in such case all the rents, issues, and 
profits thereof, from time to time, as they shall become due 
and payable, shall be equally paid and divided between my 
four children, and to the several and respective heirs of 
them of their bodies lawfully begotten, share and share 
alike" (6). 



A LIMITATION infeeis often explained to be a devise in 
tail, by a limitation over on the failure, at any time, of the 
heirs of the body of the devisee in fee. 

By an explanation of this kind, a devisee in fee has been 
held to be entitled to a fee-tail only in the following devises : — 

" I devise, &c., to Richard, my son, and his heirs for 

(a) Roe f. Daw, 3 M. & S. 518. (6) Roe v. Avis, 4 T. R. 605. 
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ever ; and if Richard dies without issue^ then the land shall 
be equally divided amongst my three other sons" (a). 

*' I devise all those my lands and tenements, lying 
in the parish of Cuckfield, called Heselands, to my wife for 
life ; and, after her decease, it shall remain to John, my 
son, and his heirs; and, if John' dies without issue, 
Heselands shall remain to my three daughters in fee" (6). 

'* I devise all my lands to John, my son, and his heirs ; 
and, if he die without issue, I devise my lands in Reculver, 
to Matthew, my nephew, in fee" (c). 

*' I devise, &c., to my wife for life, and, after her death, 
to John, my eldest son, and to his heirs, on condition that 
he, as soon as the land shall come to him in possession, 
shall grant to Stephen my grandson, and his heirs, an an- 
nual rent of 41. out of the said tenement ; and if the said 
John dies without heirs of his body, the land shall remain 
to the said Stephen, and the heirs of his body" (rf). 

" I devise, &c., to my three daughters, equally to be di- 
vided ; and if any of them die before the other, then the 
others to be her heirs, equally to be divided ; and if they 
all die without issue," then over (e). 

" I devise, &c., to my wife for life ; and, after her death, 
all my lands in Bradmere, to Thomas, my son, and his 
heirs, for ever ; and my lands in East-Leak to Francis, 
my son, and his heirs, for ever. Item, I will that the sur- 
vivor of them shall be heir to the other, if either of them 
die without issue" (/). 

" I give and devise all that my freehold messuage or te- 
nement, from and after the decease of my wife Margaret, 

(a) Soulle v. Gerrard, Cro. Eliz. ((i) Dulton v. Engram, ibid, 

525. 427. 

(6) Tuttesham r. Roberts, Cro. (c) King r. Rumball, ihidy 448. 

Jac.22. if) Chadock r. Cowley, ihidy 

(c) Browne v. Jerves, ibid, 290. 965. 

g2 
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unto Philip BricBy my son, and his heirs, for ever. IteiHi 
my will and mind is, that in case any of my children, unto 
whom I have bequeathed any of my real estates, shall die 
without issue, then I give the estate of him or them so 
dying imto his or their right heirs, for ever" (a). 

" I give and bequeath to my grandson, Samuel Shenton, 
all that my meadow ground, called Picked Mead, lying 
and being in the parish of Denchworth, in the county of 
Berks., to hold unto the said Samuel Shenton, and the 
heirs of his body, lawfully to be begotten, and their heirs, 
for ever ; but in case the said Samuel Shenton shall die 
without leaving issue of his body, then I give and devise 
the said meadow-ground unto my nephew, William Geer^ 
ing, to hold unto the said William Geering, and his heirs, 
for ever" (i). 

*' I devise, &c., to my daughter and only child, Mary 
Fifieldf on her attaining 21, and to her heira; and as to 
that part which has been settled on my wife, I devise the 
same to my said daughter, after the death of my widow. 
In case my widow shall die before my daughter attains 21, 
then I will that both parts of the estate shall go immedi- 
ately to my daughter and her heirs, for ever; but I will 
that my wife shall hold and enjoy both parts until my 
daughter shall attain the age of 21 ; and in case my 
daughter shall die without issue, then I empower her to 
dispose of the whole by will, or any other instrument in 
writing, attested by three witnesses, as she shall direct, 
limit, or appoint ; and for want of such issue and direction, 
&c., then the same shall descend, and go to my own right 
heirs" (c). 

'^I devise, &c. to my son, Richard Lemman, and my daugh- 
ter Elizabeth, wife of E. Baldy, and their heirs for ever ; 

(a) Brice v. Smith, Willes, 1. (c) Doe v. Rivers, 7 T. R. 276. 

(6) Denn v. Shenton, Cowp. 410. 
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provided that if my said son and daughter shall both have 
issoe, then both their dividends aforesaid are to go to the 
issue of their own bodies ; but if but one of them shall have 
issue, then the premises shall go to that issue, whether it 
be the child of my son or daughter aforesaid ; but if they 
both, die without issue of their own bodies, then imme- 
diately to the right heir at law, and his heirs for ever" (a). 

'* I give and devise, &c., to David Ormond, my eldest 
son and heir apparent, for life, without impeachment of 
waste ; remainder to L. E., and his heirs, to preserve con- 
tingent remainders ; remainder to the first and other sons 
of my said eldest son, and their heirs ; and, for want of such 
issue, to my second son John Ormond for life," [remain** 
ders over] (A). 

'^ I give and devise unto my son Joseph, his heirs and as- 
signs for ever, all that messuage or tenement in Leeds, in his 
own occupation ; but in case my said son Joseph shall die 
widiout issue, then I give and devise the same messuage 
unto tibe child or children with which my wife is how en- 
Hent, his or her heirs and assigns for ever" (c) 

" Which last-mentioned nine closes I hereby give to the 
said John Agar, and his heirs forever, upon this condition 
only, that he shall yearly, by half-yearly payment43, at 
Michaebtnas and Lady-day, pay to my daughter, Elizabeth 
Agar, the sum of 12Z. a year, until she shall attain the age 
of 21 years ; and, after that age, to pay her 300/., in lieu 
thereof: and for default of payment of any part so limited 
and bequeathed to her, she shall enter into the said nine 
closes, and shall enjoy them all to her and her heirs for ever. 
And in case my said son and daughter both happen to die 
\i^ithout leaving any child or issue, lawfully begotten or to 
te begotten, then and in such case only, I give and devise 

(a) Doe r. Whichelo, 8 T. R. (J>) Lewis v. Waters,6 East, 336. 

211. (c) Doe V. Ellis, 9 East, 382. 
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the reversion and inheritance of all my said buildings, 
lands, and hereditaments whatever^ to my cousin Richard 
Agar, and to his right heirs for ever" (a). 

*' I devise, &c., to my eldest son, Dansey Richard Don- 
key, and his heirs for ever ; but if it shall so happen that 
my eldest son D. R. Dansey shall die and leave no issue, 
then to my son William Dansey and his heirs" (6). 



A LIMITATION inyfeeis often explained to be a devise in 
tail, by a limitation over to a collateral heir of the devisee in 
fee, on the failure of his heirs. 

By an explanation of this kind, a devisee in fee has been 
held to be entitled to a fee-tail only in the following devises : — 

" I bequeath to Francis, my son, my houses in London, 
after the death of my wife ; and, if my three daughters, or 
either of them, do overlive their mother, and Francis their 
brother and his heirs, then they to enjoy the same houses 
for term of their lives." — The Court on this will resolved, 
that the son had but a fee-tail, *' for ' heirs,' in this place, is 
intended heirs of the body; for the limitation being^ to bis 
sisters, it is necessarily to be intended, that it was, if he 
Bhould die without issue of his body ; for they are his heirs 
collateral. And, therefore, there is a difference. Where a 
devise is to one and his heirs, and if he die without heirs, 
that it shall remain [to a stranger] ; it is void, as 19 Hen. 
VIII., pi. 9 ; yet when a devise is to one and his heirs, and^ 
if he die without heir, it shall be to his next brother, there 
is an apparent intention what heirs he intended ; and the 
intention being collected by the will, the law shall adjudge 
accordingly" (c). 

*' I devise to my wife all my lands till my heir [the tes- 

(o) Tenny v. Agar, 12 East, 253. (c) Webb v. Hearing, Cro. Jac- 

(6) Dans^ v. Griffiths, 4 M. & 415. 
S. 61. 
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tator supposing his eldest daughter Susan to be his heir] 
come of the age of 21. Item, I give to Anne and Eliza- 
beth [testator's other daughters] 140/. a piece; and if 
Susan, my heir, die without heirs before 21, so that the 
land fall to Annt, then Anne shall pay Elizabeth the por- 
tion she herself was to have'* (a). 

'* I devise, &c., to William Turner for his life, and to 
his heirs ; and, for want of heirs of him, to George Turner 
for his life, and to his heirs ; atid, for want of heirs of him, 
to William Flint [next cousin and heir of William and 
George Turner}, and his heirs for ever" (6), 

*' I devise, &c., to my eldest son ; and, if he dies with- 
out heirs male, then to my other son" (c). 

" I devise, &c., to A. [testator's second son], after the 
death of his mother, to hold to him and his heirs for ever ; 
and, for want of such heirs, then to my right heirs'' (d). 

*' I devise, &c., to A.; and, if he die without heirs, B,, 
his brother, shall have it" (e). 

'' I devise, &c., to my wife Jane for life ; and, after her 
dececuse, to my son Henry for life ; and, after his decease, 
to my son George, and his heirs for ever ; and, if he dies 
without heirs, then to my two daughters, Katherine and 

Jane^'if)' 

** I devise all my lands to ray wife Joan for her life ; 

and my will is, that if my son Richard [testator's eldest 

son] do happen to die without heirs, then my son John 

shall enjoy my lands" (g). 

*' I give to my son, James Towers, all my estate in the 
parish of Paddington, and to his heirs ; and, in default of 

(o) Tilly V, Collier, 2 Lev. 162. (e) Alien v. Spendlove, 1 Freem. 

(6) Parker v. Thacker, 3 Lev .70. Rep. 74 ; 2 Eq. Cas. Abr. 305. 

(c) Blaxton v. Stone, 3 Mod, (^) Tyte v. Willis, Forrest. 1. 

123. (g) Goodright v. Goodridge> 

(</) Nottingham v. Jennings, 1 Willes, 369. 
P. W. 23. 
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mch, to be equally divided between the heirs of my other 
children" (a). 

'* I devise, &c., to Thomas Griffiths, my grand-child, for 
and daring his natural life ; and, after his decease, to his 
right and lawful heirs and assigns for ever ; and, for want 
of such lawful heirs, I do give the said lands to Thomas 
Evan [another grandson of the testator], his heirs and 
assigns for ever'^(i). 

'^ r devise, 8cc., to my daughter, Marthana Legge, to 
hold to her own use during the term of her natural life; 
and, after her decease, the same to go and be enjoyed by 
the children of her body begotten, and their heirs ; and, in 
default thereof, to my son, William Legge, his heirs and 
assigns" (c). 

" I devise, &c., all my free lands at Creden or Kersae, 
to Elizabeth, my wife, for life ; and, after her decease, to 
my son, John Peart, and his heirs for ever : all my lands 
lying in tte parish of Elmly Castle, in the county of Wor- 
cester, and all my free lands, if- it shall happen that my 
son John shall die unpossest of them, or without heirs, I 
give to my daughter, Sarah Peart, and her heirs" (rf). 

4. A limitation in fee explained to be determinable in 

fofcor of an executory devise. 

A LIMITATION in fee is often explained to be deter- 
minable on a contingency ; an executory devise over in £ee 
being limited on the contingency. 

The devises which follow are of this description : — 
" I devise to Sir Edward Cleere, and Frances hismfe, 
my lands in Elden, in the county of Norfolk, to them and 
the heirs of Sir Edward Cleere, on condition that he assure 

(a) Pickering v.Towers, 1 Eden. (c) Ives v. Legge, 3 T. R. 488, 

142 ; Amb. 363. note (a), 

(6) Morgan v. Griffiths, Cowp. (d) Doe v. Bluck, 6 Taunt. 485. 
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certain lands to my executors and their heirs^ to perform 
my will ; and if he fail, then I devise the said lands in 
Elden to my executors and their heirs" (a). 

'^ I devise^ 8cc., to Thomas my son, and his heirs for 
ever ; and if Thomas dies without issue, living William his 
brother, then William his brother shall have those. lands, 
to him and his heirs and assigns for ever" (fi). 

" I devise, &c., to my wife, for life ; and after her de- 
cease, to my second son Daniel, in fee; provided and 
nevertheless, that if my third son Nathaniel, shall, within 
three months after the death of my wife, pay the sum of 
500/. to Daniel, his executors or administrators, then I 
devise the land to Nathaniel and his heirs" (c)* 

'' I give and bequeath unto Edward Heath all my mes- 
suages in Hemblington and Clqfield, for ever : that is, if 
he Itave a scm or sons who shall attain 21 ; but if my 
kinsman, Edward Heath, should chance to die, without 
eon or sons to inherit, my will is, that the son of my son 
William Heath, shall inherit " (d). 



In the devises which follow, the executory devise over is 
limited on the contingency of the devisee's dying in his 
minority : — 

'* I devise. See, to A . and his heirs ; provided that if he 
dies within age, I devise, &c."; [Remainder over] (e). 

** I devise, &c., to my wife Katherine for her life ; and, 
after her death, to such child as she is now ensient with, 
and to the heirs of such child for ever ; provided, that if 
such child, as shall happen to be bom, shall die before 

(a) Fulmerston v. Steward, cited 41 9. 

Cro. Jac. 592. (d) Heath v. Heath, 1 Bro. C. 

(6) Pells V. Brown, Cro. Jac. C. 147. 

500. See 3 T. R. 146. (e) Hoe and Gerirs Case, cited 

(c) Marks v. Marks, 10 Mod. Palm. 136. 
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the age of 21 years, leaving no issue of its body^ the 
reversion of one-third of the said lands shall go to my 
wife and her heirs ; one-third to my sister Elizabeth and 
her heirs; and the other third to my sister Ann and her 
heirs "(a). 

'* The other two-thirds of all my real estate I give and 
devise to my son^ Matthew Peterson, to hold to him, his 
heirs and assigns for ever; but my mind and will is^ in 
case my said son shall happen to die before he shall 
attain the age of 21 years, or without issue, then I do 
hereby give and devise the said two-thirds of my said 
estate, to my wife, Martha Peterson, her heirs and as- 
signs" (6), 

" I devise my house, &c., to my son Robert, and his 
heirs and assigns for ever ; and in case he shall happen 
to die in his minority, and unmarried, or without issue, I 
give it to my son Harry, and his heirs" (c). 

Robert, the devisee in the last devise, came of age, and 
married, but died without issue, having left debts by spe- 
cialty. On the question, what estate he took under the 
will ; ''I am clearly of opinion," said Lord Hardwicke, 
" this is a fee with an executory devise. This is not like 
the case of Soulle v. Gerrard, Cro. Eliz., 529. Here it is 
one contingency, of Robert's dying under age, attended toith 
two qualifications, of his being unmarried, or dying with- 
out issue. The word " or'' has a reference to the diflFerent 
qualifications that may happen during the minority, which 
are all tied up to Robert's dying under age ; and although 
the expression '' unmarried " was unnecessary, yet the 
mother intended to express her desire, that if he married 
under age, the estate should vest so as to entitle the wife to 

(a) Gulliver v. Wicket, 1 Wils. 193. 
105. (c) Fcamlingham v. Brand, 3 

(6) Wal^h V. Peterson, 3 Atk. Atk. 390. 
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dower ; therefore it is different from Lord Vaux's case, ia 
Cro. Eliz. 269, because there it appears, by what the tes- 
tator clearly expressed, that he designed by the words to 
make the several sentences so many contingencies. But 
it is not a geneml rule, that a disjunctive at the end 
of a period shall make all the preceding sentences dis- 
junctiveS; if the intention appears against it. Upon the 
whole, I think the estate is to go over only upon one 
contingency, of Robert's dying during his minority, 
subject to the qualifications of his being unmarried, 
and without issue at his death; and, consequently, the 
estate vested in the plaintiff's husband, upon his coming 
of age, and is subject to his debts on specialty" («)• 



In the devises which follow, the executory devise over 
is limited on the contingency of the devisee's dying without 
leaving issue at his death. — 

" I give all my freehold and copyhold lands, after the 
death of A. [the testator's heir at law] my executor, to 
J5., his [A.'s] son, and his heirs forever; but if he [B.] 
dies leaving no son, then to that son or sons my executor 
shall think fit to give them to by his last will ; which son 
or sons so nominated (if B. dies as aforesaid) I declare 
shall have my lands *' (6). 

'* I give and devise unto my son, Philip Dobin, his 
heirs and assigns for ever, all that messuage and tenement 
wherein I now live : but my will is, that in case my said 
son shall happen to die leaving no issue behind him, then 
my wife shall receive and take the rents, issues, and profits 
thereof, as long as she shall continue a widow, and no 
longer ; and after her decease, or marriage as aforesaid, 

(a) 3 Atk. 390. Cas. Abr. 306, pi. 7 

(b) Fairfax v. Heron, 2 Eq. 
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then the lands so devised to Philip, as aforesaid^ I give 
and devise, for want of issue by him, as aforesaid^ unto 
my son, James Dobiti, his heirs and assigns for ever " (a). 
" I devise, &c., to my grandson, T. Friswell, and to his 
heirs for ever ; but in case my said grandson shall depart 
this life and leave no issue, then my will is, that the said 
dwelling-house/&c., shall be and return to Elizabeth, 
Mary, and Sarah, the three daughters of W. and M. 
Friswell, or the survivor or survivors of them, to be equally 
divided betwixt them, share and share alike'' (6). 

^' I devise, &c., to my daughter, Susannah Saunders, her 
heirs and assigns for ever ; but if my said daughter shall 
happen to die leaving no child or children, lawful issue of 
her body, living at the time of her death, then I give and 
devise all the said copyhold premises unto Francis Bam- 
field and his heirs " (c). 

'* I devise, &c., to my niece, Mary Hiles, her heirs, 
executors, administrators, or assigns for ever. And my 
vidll is, that in case my niece, Mary Hiles, shall happen to 
die and leave no child or children, then my will is, I give, 
devise, and bequeath unto my niece, Jane Batmes, all my 
freehold lands and tenements, to her and her heirs for 
ever, paying the sum of 1000/. to the executors of my 
niece, Mary Hiles, or to such person as she, by her last 
will and testament, shall direct " {d). 

" I give and bequeath to my son, William Frost, and 
his heirs for ever, all my houses and lands, with all their ap- 
purtenances thereunto belonging; and if the said W. Frost 
should have no children, child, or issue, the said estate is, 
on the decease of the said W. Frost, to become the pro- 
fa; Porter V. Bradley, 3 T. R. (c) Doe v. Wetton, 2 Bos. & P. 
143. 324, 

(6) Roe V, Jeflfery, 7 T. R. 589. (d) Doe v. Webber, 1 Barn, & 

A. 713. 
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perty of the heir at law^ subject to such legacies as he, 
the said W. Frost, may leave by will to any of the younger 
branches of the family '' (a). 



Section IIL 
Of explaining one devise hy atMther. 

The whole will being subservient to make out the in- 
tention in a particular devise, it follows that the intention 
of a devise may be explained by another devise in the 
will (b). 

In Browne y. Serves, a testator, being seised in fee of 
lands in Reculver, Edington, and Ham, devised in the 
words: '^ I devise all my lands to John my son and his 
heirs, and if he die without issue, I devise my lands in 
Reculver to Matthew, my nephew, in fee : Item, I devise 
my lands in Ham to Henry y my nephew, in fee." It be- 
came a question, whether it were a good devise to Henry, 
by way of remainder, after the death of John without 
issue; or an immediate devise to Henry, and a counter- 
mand of the devise to John of those lands. And it was 
resolved, *' that it was a limitation by way of remainder 
to Henry y and no countermand; for the words, 'Item, 
I devise,' &c., shall be construed, that if John die without 
issue, then the land should remain as the devise was made 
to Matthew I and the first limitation to John is, as to him 
and his heirs of his body, and no fee, and so all the clauses 

(o) Doe V. Frost, 3 Bain.&A.546. Dacre v. Doe, 8 T. R. 1 12. See 

(h) Browne v. Jerves, Cro. Jac. Hopewell v. Ackland, 1 Salk. 239. 

290. Evans v. Astley, 3 Bun*. Cole v. Rawlinson, 1 Salk. 234. 

1570. Fenny «. Ewestace, 4 Cliffe v. Gibbons, 2 Lord Ray. 

M. & S. 58. Macnamara v. Lord 1324. Doe v. Westley, 4 Barn. 

Whitworth, Coop. 241. Lady &C. 667. 
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of the will stand together." (a). In Evans v. Astky, 
Sir Samuel Daniel devised : — '* to Samuel Duckenjield, my 
godson^ and son of Charles Duckerifieldot Mobberley, in the 
county of Chester, Esq. during his natural life, and the 
heirs male of his body lawfully to be begotten ; and for want 
of such issue, to Charles Duckenjield, another of the sons 
of the said Charles Duckenjield, Esq. during his natural 
life, and to the heirs male of his body lawfully to be be- 
gotten ; and for want of such issue, to John Duckenjield, 
another of the sons of the said Charles Duckenjield^ Esq. 
during his natural life, and to the heirs male of his body 
lawfully to be begotten ; and for want of such issue, then 
to every son and sons of the said Charles Duckenjield, Esq. 
which shall be begotten of the body of Sarah his now 
wife ; and for want of such issue, then to William Hut- 
ton, of the city of Chester, during his natural life, and 
the heirs male of his body lawfully to be begotten, and 
want of such issue, then to Samuel Goldston, of East- 
Ham, in the county of Essex, my godson, for and during 
his natural life, and the heirs male of his body lawfully 
to be begotten ; and for want of such issue, then to 
James Goldston, brother of the said Samuel Goldston, 
during his natural life, and the heirs male of his body law 
fully to be begotten; and for want of such issue, to my 
own right heirs for ever." The will contained a proviso, 
obliging ^* the said Samuel Duckenjield and others as 
aforesaid," to take the name, and use the arms of the 
Daniels, Samuel, John, and Charles Duckenjield, the 
three sons of Charles Duckenjield of Mobberley, all died 
without issue. But Charles Duckenjield of Mobberley 
had a fourth son, named William, born after the date of 
the will* It became a question, what estate this William 

(fl) Cro. Jac. 290. 
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Duckenjleld took under the will; and it was determined 
that he took an estate-tail. " It cannot be supposed," 
said Mr. Justice Yates, *' that the testator meant a less 
benefaction to these unborn nephews, than to the three 
devisees, his nephews, who were in being. The clauses and 
circumstances prove his intention to be equal and the 
same to all*' (a). Lord Kenyon has observed on this case, 
it being cited before him : — ** As to the case of Evans v. 
Astley, the estate was limited in formal terms to the three 
first sons of the devisor's sister, and ' to the heirs of their 
bodies;' and, in the limitation to the fourth son, these 
words were omitted : but afterwards, when the devisor was 
directing what was to be done in conformity to his will, he 
took it for granted that an estate of inheritance was given 
to the fourth son, for he directed the sons of that fourth 
son to take his name and arms. And I remember that in 
determining that question the Court considered the rule 
adopted by Lord Hah noscitvr a sociis ; which was no 
pedantic or inconsiderate expression when falling from 
him, but was intended to convey, in short terms, the 
grounds upon which he formed his judgment (6). The 
kindred terms, to which the Court referred in Evans v. 
Astley, were the limitations to all the other brothers, and 
a requisition that the devisor's name and arms should be 
borne by them and their descendants. And the devisor 
could not be supposed to have intended that the estate, 
which was the substance, should go one way, and the arms 
and name, which were the shadow, another" (c). 

In Fenny v. Ewestace, a testator devised : — "First, to his 
wife all his household goods, 8cc., to her and her heirs for 
ever ; also he gave to his wife, three cow-commons, to her 
and her heirs for ever ; 2dly, To his two nephews, John 

(a) 3. Burr. 1570. (c) 3 T. R. 86. 

(6)See8T. R, 116. 
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and Thomas Collings, all that piece of land called Priest- 
lands : also he gave to his nephews, J. and T. ColUngs, all 
that piece of land called Longland, to be equally divided 
between them, as tenants in common, and to their several 
heirs and assigns for ever ; ' 3rdly, (he devised) / give 
unto my nephew, John Collyer, all that my house and pre- 
misesat Pitston, in the occupation ofR. Read; I also give 
unto my nephew, John Collyery all that my land in the 
parishes of Pidleston and Aubury^ in the occupation of J, 
Tompkins, to him my said nephew John CoUyer, his heirs 
and assigns for ever J 4thly, he gave to his brother, F. 
CoUyer, one shilling a week for his life, for the payment 
of which he charged the house and premises in the occu- 
pation of R, Read.*' It was held, that John 4Jollyer took 
a fee in the house and premises, as well as in the land. 
'* Undoubtedly," said Lord Ellenborough, "if there be 
nothing in the context to connect the different clauses of a 
will together, they must be taken separately ; but does not 
the arrangement in this will point out the connection 
which the testator intended; namely, a numerical order, 
connection, and division, between the several clauses of 
the will ? In some of the clauses, he reserves the main 
sense in respect of the quantum of interest to the last ; he 
says, he gives such lands to the particular devisee, and 
also such lands ; and then, at the last, he states what the 
quantum of interest is that he gives. This is a question 
for a grammarian, rather than a lawyer, or which a school- 
master might decide as well as a judge. If it had not 
been for the numerical arrangement, there might have 
been some difficulty ; but that removes it. It seems clear 
from the context, that both in the second and third clause, 
the testator, by reserving to the close of the entire sentence 
the words of limitation, meant to accumulate and com- 
prehend within those words all that he had disposed of 
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in the preceding parts of the sentence. Therefore, it ap- 
pears to me, that J, Collyer took under this devise an 
estate in fee." And Le Blanc, J, — '^ I think the numerical 
divisions clearly shew, that by the phraseology which the 
testator has used, both in the second and third clauses, he 
meant to describe, first, the persons and the property 
which were the subject of his devise, and to wait until the 
end to point out the estate he devised " {a), 

(fl) 4 M. & S. 58. 
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CHAPTER XII. 

IF PHACtlCABLE. EFFECT IS TO BB OIVBl^ ft) AllJL TtK 

WORDS IN A WUX. 

Th^ tvordft in a will are the means to collect the toetb- 
tor's intention. In general oased^ it is treasonable to sap- 
pose the testator has not unmeaningly used any of his 
words. An exposition^ therefore, of a will, which gives 
effect to every word in it, appears, whenever practicable, 
to be the safest and best. It has been said by Lord Ken- 
yon, ** certain rules have been for a long time established, 
respecting the construction of wills, which we must not 
abandon ; one is, that we must, if possible, give effect to 
all the words of the will "(a). "I cannot," said the 
Lord Chief Justice Abbott, in a late case, *^ reject from a 
will any word, unless I see that the meaning to be given 
to that word is contrary to some intention plainly ex- 
pressed in other parts of the will " (6). And Mr. Justice 
Holroyd, in the same case : — " Now, I take it to be a rule 
of law, that we are not to reject any words in a will, un- 
less it be to carry into effect the intention of the testator, 
apparent from the rest of the will '* (o). 

A person devised '^ to the use of his two nephews, and 
the survivor of them, and their heirs, equally to be divided 
between them, share and share alike.'' '' It is a certain 
rule," said Lord King, on this devise, ^' in the exposition 
of wills especially, that every word shall have its effect, 
and not be rejected, if any construction can possibly be 
put upon it ; and here I think there may ; the first part of 
the devise, being to two, and the survivor of them, makes 
them plainly joint-tenants for life, and therefore they shall 

(a) 8 T. R. 582. (6) 2 Barn. & A . 448. (c) Ibid, 451 . 
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be SO taken; and then as to the next words, 'and to 
their heirs, equally to be divided between them, share and 
share alike,' they are plainly words importing a tenancy 
in common, and shall operate accordingly, so as to make 
them tenants in common of the inheritance, by which con- 
struction of the will every word takes effect'* (a). A per- 
son devised to his three sisters, '' for and during their 
joint natural lives, and the natural life of the survivor of 
them ; to take as tenants in common, and not as joint- 
tenants ; and from and after the determination of their re- 
spective estates,'' [remainders over]. The devisees were 
held, in this case, to take as tenants in common with be- 
nefit of survivorship. ** The fair construction/' said Mr. 
Justice Bayley, ** is to treat it as a devise to the sisters 
as tenants in common, with benefit of survivorship, and 
thereby give effect to all the words *' (6). 

(a) Barker v. Giles, 2 P. W. 280. (6) Doe v. Abey, 1 M. & S. 428. 



h2 



CHAPTER XIII. 

OF TWO INTENTIONS, THE CHIEF IS TO BE CARRIED INTO 

EFFECT, IF BOTH CANNOT. 

The whole will is, if possible, to be carried into ef- 
fect (a). If the law cannot fulfil the whole intention of 
the testator, it will as much of it as it is able (6). In par- 
ticular, if there are two intentions in a will, both of which 
cannot (c) be effected, the law will, in the best manner it 
is able{d), fulfil the one it considers to be the chief inten- 
tion in the will(e). 

In Godolphin v. Godolphin, the testator devised in the 
words : '* I devise, &c., to my sister, Mary Dixie, and her 
heirs for ever ; and my will is, that the said Mary Dixie, 
whom I make sole executrix, shall in six months' time 
after my decease, by some writing or good assurance in 
the law, settle so much of my estate as shall remain, after 
debts and legacies paid, on my brother R. for life, and on 
my sister E. for such time of her life as she shall be sl 
widow, if she survives her husband; and, from and after- 
their decease, on any other person or persons for theiir 
several lives, who are or shall be hereafter at any time 
descended from my mother, as my said sister shall think 
fit; in such manner and proportion, and subject to such 
rules and directions, as she shall in her discretion order 

(a) Barker v, Giles, 2 P. W. (c) Godolphin v. Godolphin, 

280. Doe V. Bell, 8 T. R. 579. 1 Ves. 21 ; 8 T. R. 9; 5 East, 207. 

Doe V. Abey, 1 M. & S. 428. (d) 1 Ves. 23. 4 T. R. 87. 5 

(6) Humberston v, Humberston, T. R. 303. 8 T. R. 10. 

lP.W.332,2Veni. 737. Hutton (e) Godolphin v. Godolphin, 

v. Simpson, 2 Vem.722. WoUen 1 Ves. 21. Robinson v. Robinson, 

v. Andrewes, 2 Bingh. 126. 1 Burr. 38. 



OF TWO INTENTIONS, THE CHIEF, &C. 101 

and appoint; and she may at any time during her life 
make void or change any appointment, and appoint or 
nominate any other new person to have and receive such 
profit and advantage out of my estate, as she shall think 
fit; provided it be to the descendants of my mother: be- 
cause it is my desire, that my estate should continue to 
persons always descended from my mother ; and, for this 
purpose, I advise that a writing may be made to trustees 
for 99 years, to the uses aforesaid. If she dies with- 
out executing the power, then my brother R,, within 
six months after her decease, may do it ; and, on his dying 
without executing, any other relation shall appoint, with 
the consent of the Lord Chancellor for the time being.'' 

The devisee, within six months after the testator's death, 
appoints with power of revocation; afterwards marries, 
and revokes, and limits new uses to trustees, to permit 
W. Godolphin, one of the plaintiffs, and a descendant of 
the mother, to receive the profits for his life, remainder to 
the first,. See, son, and the heirs male of such sons; and in 
the same manner to some other descendants of the mother, 
with a remainder to the right heirs of the mother. 

The bill was, to have the benefit and establishment of 
this settlement; and the general question was, whether 
the devisee had power by the will to limit an inheritance. 
Lord Hardwicke : '^ I^rom the tenor of the will, though 
not from the words, the testator's intention appears to 
have been, to provide for the younger branches of his 
mother's family: an|i, therefore, he gives nothing to the 
elder brother. He had great confidence in, and regard for 
his sister, and seems to have given her this power of re- 
vocation, to keep the rest of the family depending on her. 
I do not doubt but he might intend a succession of free- 
holds; and the words *who are or shall be, 8cc.' look 
that way. The words ^ manner and proportion' carry it 
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no farther than for life; nor 'such profit as she shall 
think fit ;' otherwise she would have a greater power under 
the revocation than under the power itself. But the 
words on which I lay greater weight, and which I think 
enlarge the power to give a greater estate than for life, 
are, ' I advise that a writing/ &c. His principal intent 
is, that his estate shall continue to persons descended from 
his mother. This clue directs us through the will ; and 
whatever is Me best method for executing this intention 
must be taken, as far as the rules of law will allow. The 
objections are, that she [the donee of the power] has not 
confined herself to estates for life; and has limited to 
the right heirs of the mother. I am of opinion, that she 
had a right to go beyond estates for life. In Humbersfon 
v» Humberston, the words * for life' are annexed to levery 
person diat is to take ; and the negative exclusive word 
'only/ in every clause; yet in that case an inheritance 
was decreed. So here the intenti that it should always 
continue in descendants of the mother, cannot take place 
without limiting an inheritance. The question, theref(N:e, 
is, whether the words *for their several lives' shall con- 
trol the general intent. I think not. It is true, this will 
put it in the power of a common recovery ; but then, unless 
an inheritance be some time or other created, it will be 
impossible it should go in the line the testator intended. 
As in Shaw v» Weigh, Eq. Ab. 185, where it was resolved 
in B. R. to be an estate for life; but by the Lords, that it 
was an estate^tail; because, though the other construction 
would preserve it longer, yet it would turn it out of the 
line " (a). 

Robinson v. Robinson^ was a case sent out of Chancery {b) 
for the opinion of the Court of King's Bench on the follow- 

(rt) 1 Ves. 21. (/>) 3 Atk. 736. 
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ing deyise ;/U b^ittef^ ftU my real estate to Lqf^^fg^ flicks 
q( Pfynwuih, in Ihe county pf Ikvon, geniXmx^^^ for $^^4 
during the torm of bi9 nffiturpl l\k, and no loqgpr; provided 
that he alter 'liiiiiiame> and take that of Robinson; nxj^^ 
afte? hi3 deoea«ie, to such son aa h^ ahs^l h&Y^, la,wfi|lly to 
be begotten, faking the name of Jtobimon ; and^ for (Ici- 
&uU of such isaue, then I bequeath the saji^e to my cousip 
William Robtmon, and hia heirs for eyer. Iteppi, my wiU 
and desire is, that he [ William Robimon] bav^ Uberty to 
present whom be pleases to any yaoanpy tb^t sbMl happen 
in any of my presentations during his lifp; and, in case 
any of bis children shall take or be designed for holy 
orders/ then it is my desire that, in case of any vacancy in 
either of my presentations^ bonds of resignation b^ taken 
to sncb child or children^ if the vacancy happen before he 
or they attain sucb orders : and, after the same shall be 
disposed of as aforesaid, then I give the perpetuity of tbe 
Sftid presentations to tbe sdd Mr. Lancelot Hicks, in the 
sam^ manner,, and to the same uses, as I have given my 
estatOt*' Lancelot Hicks took the name of Robimon; and, 
after the testator's de^tb, bad two sons, George and 
Edmund. George died in the life-time of his father. On 
the dee.th of the father, leaving Edmund surviving him, it 
became a question what estate tbe father, Lancelot Hick9, 
took under the will. The court of King's Bench un^- 
mously certified in these words : '* We are of opinion^ that, 
upon the true construction of the $fud will of the testator, 
George Robinson, the said Lancelot Hicks must, by ne- 
ceasary implication, to eQectuate tbe manifest general in- 
tent of the said testator, be construed to take an estate 
in tail male, he, and the heirs of bis body, taking tbe 
name of Robinson; notwithstanding the express estate 
devised to the said Lancelot Hicks 'for his life and no 
longer\b)r 

(c) 1 Burr. 38. 
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Robinson v. Robinson has been the leading authority in 
the exposition of the devises which follow ; in all of which, 
the person clearly intended by the testator to be a tenant 
for life only, has been held to take an estate-tail. — 

'* I give, devise, and bequeath to my nephew, George 
Grew, all my lands [naming them particularly]; to hold 
the same, with their appurtenances, to him the said 
George Grew, for and during the term of his natural life; 
and, from and after his decease, to the use of the issue 
male of his body lawfully to be begotten, and the heirs 
male of the body of such issue male ; and, for want of such 
issue male, then I give all and every the aforesaid premises 
to my nephew, George Dodson, his heirs and assigns tor 
ever" (a). 

** I give and bequeath to my nephew, William Dymock, 
a]l that my freehold estate situate at Alhampton: to hold 
to him during his natural life; and, after his decease, to 
and amongst his issue; and, in default of issue, to be di- 
vided between my nephew, Elias Dymock, and my niece, 
Mary Dymock, and to their heirs and assigns for ever^(ft). 

*^ I devise, &c., to my grandson, Nicholas Webb, for life, 
without impeachment of waste ; and, after his decease, to 
the issue male of his body lawfully begotten, and to the 
heirs and assigns of such issue male for ever; and for de- 
fault of such issue male,*' [remainders over] (c). 

'* I hereby give and devise all my freehold messuages, 
land, &c., to my daughter, Mary Ascough, and the heirs 
of her body lawfully to be begotten, for ever, as tenants in 
common and not as joint-tenants; and, in case my 
said daughter shall happen to die before 21, or without 
leaving issue of her body lawfully begotten, then I give 

(a) Roe v. Grew, 2 Wils. 322. (c) Denn v. Puckey, 5 T. R. 

See 7 T. R. 534. 299. 

(6) Doe V, Applin, 4 T. R. 82. 
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and devise all those my said freehold messuages, lands, 
8u5., to R. Ascough, his heirs and assigns for ever" (a). 

'* I give, devise, and bequeath to Richard Cock, son of 
my sister, Elizabeth Cock, deceased, all that messuage or 
tenement and lands in Cowfold in the county of Sussex: 
to have and to hold to my said sister's son, Richard Cock 
aforesaid, for the term only of his natural life; and, after 
his decease, I give and devise the same to the lawful issue 
of the said Richard Cock, as tenants in common; but, in 
case the said Richard Cock shall die without leaving 
lawful issue, then and in such case, after his decease, I 
give and devise the same to Elizabeth Harding, and to her 
heirs and assigns" (&)• 

'* I give and bequeath to my nephew, Bacon Frank, all 
my estates whatsoever in the county of York ; to hold to 
the said JB. Frank, for the term of his natural life, without 
impeachment of waste, and with power to make a certain 
jointure thereout for any future wife; and, from and after 
his decease, then to the use of the issue male of the body 
of my said nephew B. F., lawfully begotten, or to be be- 
gotten, and their heirs; and in default of such issue," 
[remainder over] (c). 

'* I devise, &c., to my daughter Ann, and to the heirs 
of her body lawfully to be begotten, whether sons or 
daughters, as tenants in common and not as joint-tenants: ; 
and, in default of such issue," [remainder over] (d). 

I devise, &c., to my nephew, Thomas Chapman, for and 
during the term of his natural life ; [remainder to trustees 
to preserve contingent remainders] ; and from and after the 
decease of ray said nephew, Thomas Chapman, then I give 
and devise the same to and amongst all and every the 

(a) Doe v. Smith. 7 T.R. 531. (d) Pierson v. Vickere, 5 East, 

(6) Doe V. Cooper, 1 East, 229. 548. 
(c) Frank v. Stovin, 3 East, 548. 
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heirs of the body of the said Thomas Chapman^ as well 
female as male, lawfully to be begotten, such heirSy as well 
female as male, to take as tenants in common, and not as 
joint-tenants ; and for default of such issue," [remainder 
over] (a). 

** I devise, &c., to Henry Astley Bennett, and his as- 
signs, for and during the term of his natural life, without 
impeachment of waste ; and, from and after his decease, to 
the heirs of his body, to take 03 tenants in common* and 
not as joint-tenants; and in case of his decease without 
issue of his body, to Lord Ossulton, his heirs and assigns 
for ever" (6). 

The character of all these cases is, that there are two in- 
tentions in the will, both of which, it has been considered, 
the law cannot carry into effect. The one intention is, to 
give to one person a life-estate only ; the other, to give to 
another person a remainder, but not before all the issue of 
the tenant for life are extinct. The latter the law con- 
siders to be the chief intention of the testator ; and, 03 the 
best means (c) to fulfil the chief intention, it gives to the 
tenant for life an estate-tail (d). 



(o) Doe V. Harvey, 4 Barn. & 
C.610. 

(6) Bennett v. Earl Tankenrille, 
19 Ves. 170. 

(f) 4 T. R. 87. 5 T. R. 303. 
8 T. R. 10. 

(d) Doe V. Halley, seems to be 
a ferther case professedly deter- 
mined on the authority of Ro- 
binson V. RofttTMow; yet both in- 
tentions of the testator appear to 
be fulfilled in it. The devise is 
" to my nephew, Michael Halley y 
and his assigns, for and during the 



term of his natural life, without 
impeachment of waste ; and, from 
and after his decease, to the el- 
dest son of my said nephew, M, 
Halley, lawfully to be begotten, 
and to the heirs of such eldest 
son ; and in default of issue male 
of my said nephew'' [remainders 
over J. Under this will, it was 
held that Michael Halley took an 
estate for life, remainder to his 
eldest son in tail-male, remainder 
to himself in tail-male. — (8 T.R. 5). 



CHAPTER XIV. 

THE INTENTION AT THE TIME THE WILL IS MADE CAN 

ALONE BE EFFECTED. 

The law will not fulfil an intention which is not ex- 
pressed in the will (a). It is^ therefore^ the intention of 
the testator at the time he makes his will« which alone the 
law will carry into effect. Events^ which have happened 
since the publication of a will^ are unavailable to introduce 
an intention into it. It is legale nevertheless^ to anticipate 
in a will many events which may happen, and to provide 
for them. There is, it is apprehended^ the distinction^ 
that the effect of a will may be changed by events which 
have happened since it was published, as in the instances 
of lapsed devises, and devises on contingencies ; but not 
the intention) for then it would not be the intention ex- 
pressed in the will. 

It is often said, that " the intent of a testator is to be 
taken as things stood at the time the will was made" (6). 
This position is scarcely correct. At least, it does not 
admit of universal application. For, indisputably, a tes- 
tator is at liberty, in many instances, to anticipate events. 
All devises in contingency depend on this liberty. If a 
termor for years devises his land, his term, or his lease ; 
unless a contrary intention appears in the will, he is, in- 
deed, understood to mean to devise only the interest he 
possesses in the land when the will was made; and if he 
afterwards takes another lease of the same land, the lease 
taken after the making of the will, will not pass by 

(rt) 3 Burr. 1541. 1 T. U. 201. (/>) Willes, 297. 5 Barn & 

3T.R. 85, 86. C. 69. 
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it (a). But it is legal to anticipate a new lease for years, 
and the termor is at liberty to devise his present lease; and 
also, if he pleases, prospectively any future lease for years 
he may have of the same land; and if the lease, subsisting 
when the will is made, determines before his death, and a 
new lease for years is taken, it will pass by the devise, 
although renewed after the making of the will (6). In 
this instance it can scarcely be said, that the intent of the 
testator is taken ** as things stood at the time the will was 
made,'' and yet, as the particular event may legally be an- 
ticipated, the devise is valid. 

It has been said by Lord Hardwicke, and it is often 
repeated, that ^' a will must be made to speak from the 
testator's death, and be looked upon not only as his last 
will, but last words" (c). It is true, that a will speaks 
from the death of the testator ; but what does it speak ? 
Does it say more than what the testator said when he 
made his will? Were it permitted to say more, clearly 
the law would fulfil an intention which is not expressed 
in it. 

(a) 6 Madd. Rep. 83, 84. (c) 1 Ves. 53. 1 T. R. 204. 

(6) 2 Atk. 599. Colegrave v. 
Manby, 6 Madd. Rep. 72. 



CHAPTER XV. 

OF PRESUMING THE TECHNICAL EFFECT OF THE WORDS IN 

A WILL TO BE INTENDED. 



Section I. 

The technical effect of the words in a will is presumed 
to be intended, if a different intention does not appear 
in the will (a). 



Of the word Heirs. 

A TESTATOR may, if he pleases, make the word heirs 
a word of purchase (6); but, technically, it is a word 
of descent (c). 

If a testator devises simply to the heirs of A., it is evi- 
dent that, as he does not devise to A. himself, the heirs of 
A. cannot take from him by descent; for to descend, the 
estate must come from A. at his death (d). In this case, 
therefore, the heirs of A. must take, if at all, by pur- 
chase (c). The effect will be the same if the limitation is 
not to the heirs general, but to the heirs of the body of 
A.(f). When heirs take hy purchase, they do not take as 
heirs ; but as a class of persons, whom, by that name, the 
testator has selected to devise his property to (g). When- 
ever an heir takes as heir, he takes by descent (A). 

(a) 1 Salk. 238. Doug. 327. (e) Watk. Desc. 156. 

Amb. 377. - 1 Bro. C. C. 221. (f) See Sugd. Gilb. Uses, 3d 

1 Bos. & P. 57, edn., 36, note (8). 

(6) Watk. Desc. 170. (g) Co. Litt. 3 b ; 18 b. Watk. 

(c) 2 Ld. Raym. 1440. Desc. 156. 

(d) Co. Litt. 13 b; 18 b ; 237 a. (h) 1 Bro. C. C. 220. 
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There appears formerly to havp been this distinction 
between purchase and descent on a limitation in tail; — 
that if ** heirs of the body" were words, of descent, then 
all the issue of the ancestor might take under the limi- 
tation ; but if of purchase^ then, although there were many 
sons, the eldest alone, and his issue, would be heirs, and 
the younger sons never could take under the limitation. 
The occasion of the rule in Shelley*s case, has been at- 
tributed to this distinction by the Lord Chancellor Parker. 
*' The reason of that case," he observes, *' was, for that 
if the estate-tail had vested in the eldest son by purchase, 
and that * heirs male of the body' should have only been 
a description of a person, that then, if he had died with- 
out issue, there had been (as was then held) an end of the 
estate-tail, and none of the younger sons could have suc- 
ceeded to it ; but this has been held otherwise since that 
time, and a judgment in point, in Carters Reports^ that 
the estate-tail should go to all the sons successively, not- 
withstanding its vesting in the eldest son by purchase" (a). 
The distinction, therefore, is now no longer admitted; and 
where heirs of the body take by purchase, all the issue of 
that body are, successively, as much entitled to inherit, 
as if the estate had been limited to their ancestor, and 
they derived their title by descent from him. On the 
failure of the issue of a first son, the entail will devolve on 
the second son and his issue. Mand€ville*9 case is in 
point. John de Mandeville by his wife Roberge had issue 
Robert and Mawde. Michael de Moreville gave certain 
lands '^ to Roberge and to the heirs of John Mandeville,, 
her late husband, of her body begotten;" and it was ad- 
judged, " that Roberge had an estate but for life, and the 

(a) 1 Eq. Cas. Abr. 390. See Uses, 3d ed. 36, note (8). 
8 T. R. 519; and Sugd. Gilb. 
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fee-^tail vested in Robert (heirs of the body of his father 
being a good name of purchase), and« that when he died 
without issue^ Mcfwde the daughter was tenant in tail, as 
heir of the body of her father, per formam doni** (a). It 
is observable^ that, as Mawde did not claim by descent 
from her brother^ she would have been entitled to the en- 
tail at his death without issue, although she had been of 
the half-blood to him. Her claim was as a purchaser per 
formaim dwn (A). 

When an heir takes land by purchase, he is capable of 
transmitting it to his own heirs^ without any acttial seisin 
in himself; but, when he takes by descent, although the 
estate descended is> for many purposes^ sufficiently vested 
in him before his own actual seisin ; yet it is indispensably 
requisite that he be actually seised of the estate so de- 
sc^ided^ in order to make himself the stock of descent or 
terminHSf cmd; by this means, the estate descendible to his 
oum heirs. For, if he dies before entry, or other actual 
seisin obtained, the brother of the half-blood will succeed 
to the inheritance, in exelusion of the sister of the whole, 
as the person claiming must make himself heir to him 
who was last actually seised (c). 



Section II. 

Of the Rule, in Shelley's Case. 

The rule in Shelley's case is : '*When the ancestor by 
any gift or conveyance takes an estate of freehold, and in 
the same gift or conveyance an estate is limited either 
mediately or immediieitely to his heirs in fee or in tail ; 

(a) Co. Litt. 26 b. (c) Watk. Desc. 23, 42. 

(6) Ibid, note (3). 
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thjti'Mwfgrs) iti'stteh-ieaiBiis, the word ^ heirs^ is a wdrd of 
feM%tsttioti<df4he'^tate> and not a word of purchase" ^a)i ' 
^'^Ttiis'iiile^b^ (Obtained in the exposition of wilte, wha^ 
^hd tVf^'fi^tations hav4 been: immediately togethie^ p^^in 
tbtb fbliowihg^ctvise: — " -^■' 

iK^l'^etis&i ^*y t(y (trustees)y to all the uses^ intents mA 
^rpt)6es hereinafter mentioned, that is to s^y ^> 'first >^ 
ttiteHt e^d purpose^ that they shall permit- aad^'^ii£P^ 
George Ramsden, myson, to have, receive, and takcl^tile 
rents (6), issues, and profits of the said messuages, ^.^ 
^Wnd dialing the term of his natural life; and, aflterihis 
IdeceiGbse; shall stand seised thereof, to the use of the heifs 
of the body of the said George, my son, lawfully begditt^n 
thd'to be begotten; ajnd, for default of such issue,'^ [re- 
miitiders over] (c). - •; 

The effect of the two limitations has been the sataei 
where, on the devise to the heirs, a farther limitation to 
their heirs has been added; as on devises in the woidfe;^— 
*' I devise, &c., to Nicholas Lisle, for his life; and> aftet 
hii^ decease, to the heirs male of the body of ihe^ said 
Nicholas, lawfully to be begotten, and his heirs forest] 
but/ if the said Nicholas Lts/e should happeii to die^ititout 
such heir male," [remainders over] (d). 

^* I devise, &c., to my nephew, William Legate, tot kai 
during the term of his life; and, after his decease/ to the 
heirs male of the body of my said nephew, and the fa^rs 
male of the body of every such heir male; severally and 
kttccessively, as they shall be in priority of birth ; ^aid> for 
want of such issue," [remainders over](e). 

(fl) 1 Co. 104. Co. Litt. 22 b; (<f) Goodright v, PuUyti", 2 td. 

319 b. Raym. 1437. ?' f 

(5) See 1 Ves. 154. (e) Legate v. SewcU, 1 P, W. 

(c) Broughton v, Langley, 2 Ld. 87. See 2 Ves. 657. 
Raym. 873. 
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** I giv6 and bequeath to my daughter Lucretia, wife of 
G. Andrews, all my plantation, 8cc.^ during the natural 
life of my said daughter. Item, I bequeath to the heirs 
of the body of my said daughter Lucretia, begotten or to 
be begotten, and to his or her heirs for ever, after my 
said daughter*8 decease, all my before-named plantation, 
&c. ; but, for want of such heirs of the body of my said 
daughter^ I give and bequeath the aforesaid premises^ 
after the decease of my said daughter, to my own pext 
heirs, and their heirs for ever" (a). — 

The rule in Shelley*^ case has^ secondly, obtained, where 
the limitation was to the heir (in the singular number) (A) 
of the devisee; as in these devises : — 

** I devise. Sec., to ^1. for life; and, after his decease^ to 
the next heir male ; and, for default of such heir male** 
[remainder over] (c). 

** I devise, 8cc., to il., and B. his wife, for their lives; 
and, after their decease, to the next heir male of their two 
bodies" {d). 

*• I devise, &c., to my son, Thomas Trollope, for life ; 
and after to the first heir male of his body lawfully 
b^otten. For want of such heir male," [remainders 
over](e). 

The rule has, thirdly, obtained, where a limitation has; 
intervened between the limitation to the devisee and the 
devise to the heirs; as in the following devise :-— 

'' I devise, &c., to A. for his life, without impeachment 
of waste; and, from and after the determination of that 
estate in il.*s life-time, to (trustees) and their heirs, during 

(a) Morris v. Ward, cited 8 (d) Miller v. Seagrave, cited 

T. R. 518. Rob. Gav. 3d ed. 122. 

(6) See 2 Ves. & B. 371. (e) Dubber v. Trollope, Amb. 

(c) Burley's Case, cited 1 Vent. 453. 
230. 
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the life of il.^ to preserve contingent remainders; and 
from and after the determination of that estate, to the 
heirs of the body of ^1," (a). 

In Colson v. Colson, a person devised "to Robert 
Golson for his life^ remainder to A. and B., and their 
heirs, to support contingent remainders, during the life of 
Robert Colson, remainders to the heirs of the body of 
Robert Colson, lawfully begotten" (6). It became a ques- 
tion, in a suit in Chancery on this will, whether Robert 
Colson took an estate for life or in tail; and Lord 
Hardwicke referred the point to the Judges of the court 
of King's Bench, who returned their certificate in these 
words : ' We have heard counsel in the question referred 
by your Lordship to us ; and, as it appears by the state of 
the case, th^e is, after the determination of the estate for 
life to Robert Colson, a devise to Isabell, his daughter, 
and to Ralph Robinson, and their heirs, for and during 
the life of Robert Colson, We are of opinion, that by 
reason of the remainder interposing between the devise to 
Robert for Ufe, and the subsequent limitation to the heirs 
of his body, the said Robert took an estate for life^ not 
merged by the devise to the heirs of his body, but by that 
devise an estate-tail in remainder vested in the said 
Robert *' (c). A certificate in Hodgson v. Ambrose (d), on 
similar limitations, is to the same effect. 

The rule in Shelley^s case has, farther, obtained, where 
an estate to the ancestor has been implied (e) only. The 
rule is applicable, also, on devises of equitable if) estates. 

(fl) Papillon V, Voice, 2 P. W. (/) Bale v. Coleman, 1 P. W. 

471. 142. Garth v. Baldwin, 2 Ves. 

(6) 2 Atk. 246. 646. Wright v. Pearson, Amb. 

(c) Ibid, 250. 358. Austen v. Taylor, ibid, 376. 

(d) Doug. 323. Jones v. Morgan, 1 Bro. C. C. 

(e) Hayes v, Foorde, 2 Bl. 698. 206. Philips v. Brydges, 3 Ves. 

120. 
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t 

Section III. 

Of the word Issue, 

A TESTATOR may make t^^e a word of descent; but, in 
its technical meaning, it is a word o( purchase (a). It has 
been construed as a word of purchase in the cases cited in 
the margin (i). In Cook v. Cook, there was a devise ' to 
the issue of J. S. ;* who^ at the death of the testator, had 
a daughter living, and afterwards had a son bom. The' 
question was, who should take, and what estate. The 
Lord Keeper: ''AH the children shall take, and even 
grandchildren, if there had been any ; but they shall take 
only an estate for life. And although the devise is to the 
issue begotten^ that makes no difference ; the words ' be- 
gotten^ and ' to be begotten', are the same, as well upon 
construction of wills, as settlements, and take in all the 
idsue after begotten. And, although upon the death of 
the testator, there was then only a daughter born ; yet, 
upon the birth of another child, the estate shall open, and 
take in the after-bom son" (c). In Loddington v. Kime, 
Sir Michael Armin devised 'to A. for life, without 
impeachment of waste ; and, in case he have any is- 
sue male, then to such issue male, and his heirs for 
ever; and if he [-4.] die without issue male, then to 
B. and his heirs for ever." A. entered, and died with- 
out issue. On the question, whether A. was tenant iii 
tail by this devise, ** Powell, J., held the express estate 

(a) 2 Ld. Raytn. 1440. 2 Atk. 4 T. R. 294. Merest v. James, 
582. 4 T. R. 299. 6 Co. 17 b. 1 Brod. & B. 484. See also 3 
2 Vem. 546. Atk. 397. Bruce v. Bainbridge, 

(b) Cook t;. Cook, 2 Vern. 545. 2 Brod. & B. 123. 
Loddington v, Kime, 1 Salk. 224. (c) 2 Vem. 545. 
1 Ld. Raym. 203. Doe v. Collis, 

1 2 
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for life not destroyed by the implication that arose on the 
latter words following : so that A. was only tenant for life; 
and the rather, because these words, * impeachment of 
waste/ and ' for life' must in that case be rejected, quod 
Trebyy C. J., concessit. Secondly, the Court held, that 
* issue' was to be taken here, as nomen singulare, because 
the inheritance was annexed and limited to the word 
issue ; so that the inheritance was in the issue, and not in 
A., the father. Thirdly, that this limitation to the issue 
was not an executory devise, being after a freehold, but a 
contingent remainder. Fourthly, that the remainder, limited 
to the issue of A ., was a contingent remainder in fee ; a,nd 
that the remainder to B. was a fee also; but those fees 
are not like one fee mounted on another, nor contrary to 
one another, but two concurrent contingencies, of which 
either is to start, according as it happens ; so that these 
are remainder contemporary, and not expectant one after 
another" (a). In Doe v. CoUis, a person devised *' to his 
daughters, Eleanor Newsom, and Susannah, the wife of 
William Head, to be equally divided between them, not as 
joint-tenants, but as tenants in common ; namely, the one 
moiety, or half part thereof, to his daughter, Eleanor New^ 
som, and her heirs, for ever ; and the other moiety to his 
daughter, Susannah, the wife of William Head, during 
the term of her natural life ; and, after her decease,, to the 
issue of her body lawfully begotten, and their heirs,^ for 
ever/' William and Susannah Head had three daugh- 
ters. It was held, that the Itestator used issue as a word 
of purchase, and, consequently, that Susannah Head took 
only an estate for life, and her childrto, as purchasers, a 
fee-simple (ft). In Merest v. James, John Pearson devised 
to trustees as follows : " To the use of my daughter, Eunice 
Anna Pearson, for and during her natural life, and from, 

(fl) % Salk. 224. (fe) 4 T. R. 294. 
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and immediately after her decease, then to the issue of 
her body lawfully begotten ; and in default of issue, or in 
case none of such issue live to attain the age of 21 
years,'' [remainders over]; and it was held that Eunice 
Anna Pearson took an estate for her life only under this 
will (a). 



Section IV. 

Of the word Son. 

A TESTATOR may make son a word of descent, but, 
ia4t8 technical meaning, it is a word of purchase (6). It 
has been construed as a word of purchase on a devise, '^ to 
my brother Henry, and his first and every other son in 
tail male : failure of such issue, to my brother Edmund, 
and his first and every other son in tail male ; [remainders 
oyer]; in all the foregoing cases, without impeachment 
of waste, other than wilful. The renewals to be made by 
the tenant for life. I name for the executors, in trust of 
this my will, Mrs. A. J., my brother Henry Phipps, or 
whichever of my brothers may succeed to the estate." The 
testator*s brother, Henry, was held to take under this will 
a life estate only, with a remainder in tail to his issue (c). 



Section V. 

Of the word Children. 

A testator may make children a word of descent, 
but, in its technical meaning, it is a word of purchase {d)^ 

(a) 1 Brod. & B. 484. T. R. 320. 

/(6)^5 T. R. 323, 324; See (cf) 6 Co. 16b; 17,17 b. 2At^L. 

2 Barn. & C. 533. 222. 2 Vera. 546. 5 T. R. 323. 
(c) Doe V. Lord Mulgray^^ 5 
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It has been construed as a word of purchase on devises in 
the words : — 

** I devise^ Sec., to Ai, and B, his wife, and, after their 
decease^ to their children" (a). 

** I give my messuage, &c., to my son, Jeffrey Laming, 
for his life, and, after his death, unto all and every his 
children equally, and to their heirs" {b). 

•' I devise, 8u5., to my niece, Dorothy Comberbach, wife 
of my nephew, James Comberback, for life ; [remainder to 
trustees, to preserve contingent remainders ; remainder] to 
all and every the children of Dorothy Comberbach, begot- 
ten, or to be begotten, of her body, by my nephew, James 
Comberbach, and their heirs, for ever, to be equally divided 
between and among such children (if more than one), share 
and share alike ; but if only one child, then to such only 
child, and his or her heirs for ever" (c). 

" I devise, 8u5., to the use of my son, Thomas Grace, for 
his life ; and, after his decease, to the use of all the chil- 
dren of the body of my said son lawfully issuing (but ex- 
clusive of his eldest son, in case of there being two or 
more such children besides him), their heirs and assigns,, 
for ever, as tenants in common, and not as joint-tenants ; 
but in case my said son should depart this life without 
leaving any lawfully begotten child or children, or issue 
of any such child or children^ then, after his decease, to 
the use of my daughters, Attn Smith and Mary Smith, and 
their heirs, as tenants in common" {d), 

" I devise, 8cc. to my diBiughter, Mary, and to all and 
every the child and children, whether male or female, of 
her body lawfully issuing; and unto his, her, and their 

(a) Wild's Case, 6 Co. 17. See ( c) Doe v, Penyn, 3 T. R. 484. 

Goodwin v. Goodwin, 3 Atk. 370. (d) Smith v. Horlock, 7 Taunt. 

(6) Coodright v. Dunham, Doug. 128. 
251. See Fearne, Con. Rem. 375. 
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heirs or assigns for ever, as teaants in coounon, and not as 
joint-tenants" (a). 



Section VI. 

Of the word Estate. 

The technical meaning of the word estate is owner- 
ship of land : the populeur meaning of it is, undoubtedly, 
the land itself^ The interpretation which this word, when 
used in a will, is to receive, became a question in Wikon 
V. Robinson (b), and Carter v. Homer (c) ; but in neither 
,i8 tl^e point decided ; it is only argued. It appears to have 
been first (£2) decided in the subsequent case of the Coun- 
tess of Bridgwater y. the Duke of Bolton {e), where it is 
deterpiined^ that in a will, if a different intention does not 
appear {f), the word * estate' i^ interpreted to mean not 
•only land, but the owner's property in land ; and, there- 
fore>. if a person devises his estate^ the land, and all his 
interest in it, whether in fee, pur autre vie, or for years, 
will pass under that technical word. The question in the 
Countess of Bridgwater v. Duke of Bolton, c^rose on tho 
.dovi&e of 1^ residue in the words, *' all other my estate, real 
^d personal ;" and the Lord Chief Justice Holt, in giving 
, judgment, explained, at some length, the technical mean- 
.^Hg of the word estate. " The word estate,*' he said, '* is 
a genus generalissimum, predicable of two species that 
have their difference, whereby they are divided, that is, 
i 2^tate real, ^d estate personal. Estate real is genus subal- 
t^xmtm, and has its species too ; that is, estate real in fee, or 

(a) Jeffery v. Honywood, 4 (rf)2P. W. 524. 

Madd. Rep, 398. (e) 6 Mod. 106. 1 Salk. 236. 

(6) 1 Mod. 100. 2 Lev. 91. (f) See 5 Burr. 2639. 1 T. R. 

(c) 4 Mod. 89. 414. 7 East, 267 



>^ OF PREftVMIKG THE TECHNICAL EFFECT OF THE 

fyr lile. , And so^it estate pereoaal, ia like manner, to be 
brioaofaed. into chattel real and chattel personal; and it 
has that difference of a chattel real^ not because it is a real 
estate, but because it has a real extraction. A man, seised 
k^ feoj makes a lease for years ; lessee for years has a chat- 
tel real, because his estate is derived out of a real estate ; 
but still it is not a real estate, for it is a testamentary, and 
devisable by nvill, at common law, by the owner ; so that 
if it were of lands in knight-senrice, or in capite, the owner 
could not devise the land for a term ; but, if he had made 
a lease for years of it, then it became a chattel in the les- 
see^ and, consequently, devisable. So that the words real 
estate cannot be satisfied without a freehold, at the least, 
pass; for achattel real is no real estate. And this is no new 
question; for vide 1 Rol. Ab. 854; Style, 493; that the 
word estate comprehends both, viz, freehold, and chattels 
real and personal (a), especially if the words real imd 
personal be added." And it being objected, '' that the 
word * estate' is understood, not of the interest which a maim 
has, but of the thing itself; if a man gives, by will, tdl bis 
estate in such a house, then the interest passes; but tf be 
devises all his estate without ascertainingin what, the thing; 
tmd not the interest, shall pass ;" Lord Hoh replied : '^But 
I do not think so ; for the word ' estate* does, in truth, 
comprehend the thing and interest" (6). ^ . 

' On the authority of The Countess of Bru^water-v. the 
Duke of Bolton, a devisee has been helid to take, a fee-i|ua- 
pie under the word ' estate,' in the devises which folloif : — 
'' All the rest and residue of my real and personal estate 
whatsoever I give to my dearly beloved wife, Anne 
Notr{c). 

<«) See Doe Vi Chapman, 1 U. {b) 6 Mod. 106. 1 SaUu.2d6. 
Bl. 223. Ibidy 2. Baraes v. Patch, (c) Murry t;. Wyse, 2 Vem^ 564. 
3 Ves, 604, Tanner v. Wise, 3 P. W 396^ 
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^^ I devise a]l my land and estate in Upper Catesby^ itl 
Northamptonshire, with all their appuitenancesi to William 
Edgeworth, of St. Margaret's, Esq." (a). 

'* I do by this my will dispose of such worldly estate 
as it bath pleased God to bestow on me. First, I will that 
all my debts be paid and discharged ; and^ out of the re- 
mainder of my estate* I give and bequeath unto my wife 
300/. My mind and will is^ that my wife have one moiety 
of what is left after my debts paid" (6). 

'' I give and bequeath to Mrs, Marten my estate at 
Bray wick, Berks.*' {c). 

''I give, devise, and bequeath unto my grandson, John 
Wright, all my estate, lands, &c., known and called by 
the name of the coal-yard, in the parish of St. Giles, 
London'\d). 

** All the estate which I have I intend to settle in this 
manner; My estate in Kirby Hall, neBi Henningham 
Castle, by Henningham town, which is 135/. per annum; 
128/. Exchequer annuity, [and stocks enumerated]; all 
which I give to my dear brother, Anthony Springet. After 
his death, my desire is, that it should be disposed of after 
tUs' manner: to Mr. William Tuffnel, the son of Samuel 
Tuffinel, Esq., at Langley, in Essex, my estate at Kirby 
Eair{e). 

** All the rest, residue, and remainder of my goods, chat- 
tcite, and personal estate, together with my real estate, not 
hereinbefore devised, I give to A.''(f). 

**I give to my son, Charles Gale, all that estate I 
txybght tXMead, after the death of my wife*' (g). 

(a) Barry v.Edgeworth, 2 P. W. (cO Roe v. Wright, 7 East, 259. 

523. (e) Tuffnel v. Page, 2 Atk. 37. 

(6) Beachcroft v. Beachcroft, (/) Ridout v. Pain, 3 Atk. 486. 

2 Vern. 690. See 3 P. W. 297. ^ Ves. 10. 

(c)Holdf8tstt;Jilarten, 1 T,R.411 . (g) Bailis v. Gale, 2 Ves. 48. 
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A fee-simple has been held to pass under the word * es- 
tate' in the farther cases cited in the margin (a). 

The word * estates^* in the plural, has also been inter- 
preted to signify an interest in land, and has passed a 
fee-simple in the following devises : — 

** I give to A. the income of my four shares in the corn- 
market, for his natural life ; and all the rest of my estates^ 
with all monies in stocks, and in £.'s hands, or any' other 
securities, to be divided in equal shares to C, D., and JB., 
share and share alike'^(£) 

" I devise to my wife, Ellen^ all and singular my free- 
hold lands, messuages, and tenements, at Tutbury and 
Hanbury, or elsewhere; together with all my household 
goods/ cattle, chattels, debts, and all my implements of 
husbandry, &c., for her natural life; and, after her de- 
cease, then all the said estates, goods, &c., to be divided 
among my sons. A., B., and C, share and share alike" (c). 

Technically, the words real estate signify freehold or 
copyhold (J) lands, and freehold estates in them. The 
word * estate,* includes all real and personal estate (e), 
and; therefore, a term of years; but the words *real 
estate,* are applicable to freehold estates alone, and a 
term of years is not included in them (f). 



Section VII. 
Of the word Effects. 

The popular meaning of the word ejffects has beoolaiie, 

(a) Smith v. Coffin, 2 H. Bl. 444. (d) 3 Atk. 75. 1 Cox R. 862. 

Harding V. Gardner, 1 Brod.&B. (e) 6 Mod. 107. 3 Keb. 49. 

72. Doe V. Gilbert, 3 Brod. & Doe t7. Chapman, 1 H. Bl 223. 

B. 85. Barnes v. Patch, 8 Ves. 604. See 

(6)Fletchert;.Smiton,2T.K.656. also Covrp. 306. 

(c) Roe V, Bacon, 4 M. & S. 366. (f) 6 Mod. 107. 2 Sim. &St^37. 
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also, the technical meaning of it It may signify/ real 

property in a will, if it appears the testator has used it in 

that sense ; but, unexplained, the word denotes personal 

property alone (a). The unexplained meaning of the word 

effects in a will first became a question in Doe v. Dring. Ih 

this case, a person devised in the words : " I, Robert Hick, 

do declare this to be my last will and testament, by which 

I do give and bequeath to my wife, Elizabeth^ all and 

singular my effects, of what nature or kind soever, to her 

own use and enjoyment, during her natural life; and, at 

her death, to be equally divided between our surviving 

children/V ** No case", said. Lord Ellmborough, "has 

erer yet come before the Court, touching either a will or 

any other subject, that I am aware of, where the Court 

have been called upon to pronounce on the technical 

meaning of the word effects, denuded, as it is here, of 

all context; unless, indeed, the words ^ of what nature or 

kind soever' can be considered as context and explanatory 

of it» In Cam/ield v. Gilbert {b),:^nd Doe v. Lainch- 

bury (c), it was tajLcn for granted, that effects in its natural 

signification imports personal effects.; and no case has yet 

oceurred in which that signification, unaided by context, 

has beea extended to real estate. Where a testator has 

used the general introductory words 'as to all my worldly 

substance,' and the word effects has been coupled with 

the words * real and personal,' as in Hogan v. Jackson (d), 

there it has been considered, that the context gave it a 

more enlarged and comprehensive sense than it would 

otherwise have borne, and the word effects has, from the 

declared intention of the testator, been holden to pass the 

(a) Hogan v. Jackson, Cowp. (6) 3 East, 516. 

^99. Doe V. White, 1 East, 33. (c) 11 East, 290. 

Doe V. Dring, 2 M. & S. 448. {d) Cowp. 299. 
5 Madd. Rep. 71. 



124 OF PRESUMING THE TECHKICAL EFFECT OF THE 

vrMble iriterest in the land. And so in Doe v. WkUe{a)f 
the li^ords * said effects/ by reference to the antecedent 
bequest, which comprehended both real and personal, were 
bokien to include the real also; but that was so held by 
the Court, not upon the import of the word efiects simply, 
but as it derived force from the reference that was given 
tirit. On the other hand it may be said, that in Cam/ield 
trGilbertj the C<mrt in holding that the word effects did 
not Extend beyond the personalty, did not decide up<m the 
general import of that word, because there was some con- 
text which favoured the narrower construction, for the 
testatrix excepted out of her effects, her wearing appard 
and plate, which was an exception clearly of a personal 
nature, and also directed that her effects should be divided 
by her executors. In the present case, therefore, for the 
first time, the Court is called upon to give it a sense an- 
aided by context. We have a familiar meaning attached 
to the word effects, in its common use, and as it is used in 
the statutes relating to bankrupts, where * estate and ef- 
fects,* reddendo singula singulis, denote, the one, things 
personal ; the other, things real ; and I am not aware of 
any case where it has been holden in its primary and ori- 
ginal signification to mean things real.'' His Lordship and 
the three other Judges determined, in the particular case, 
that the word effects, unexplained by any other part of the 
will to be intended to include real estate, passed the per-^ 
sonal property alone of the testator (6). 



Section VIIL 

Of the word Hereditaments, 
Hereditament is a name of land. Land, being) 

(a) 1 East, 33. (6) 2 M. & S. 448. 
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heiitable» is a hereditament (a). But the word heredi^-^ 
ment does not, besides, mean interest (b) in land. If A,, 
seised in fee, devises land, by the word hereditajnenti to .B«> 
if there are not other words in the will to determine the 
interest devised, B. will be entitled to an estate for life only 
intheland.^ 

In Denn v. Mellor, on a devise in the words, ''All 
the rest of my lands, tenements, and hereditaments, either 
freehold or copyhold, whatsoever and wheresoever, I de-^ 
vise to my wife, Sissily Carrf it was said, by Lord Kenr 
yon : *^ It has been contended on another ground, that tho 
wife of the devisor took a fee, because the word ^ heredita* 
ments' is used in the devise to her ; but the cases cited 
(c) by the plaintiff's counsel, shew, that that word is not 
8u£Bcient to pass a fee, and those cases are not opposed by 
any one judicial authority" (d). 



Section IX. 

Of the word Appurtenances, 

The word appurtenances is, perhaps exclusiviely, a la^ 
term. It is derived from the Latin word, pertinens, belong- 
ing, (le). It seems, therefore, to be a word of popular use, 
become a technical term by long and exclusive usage In 
popular speech, a garden, for instance, will be said to 6e-* 
long to a house. Technically, it will be said to appertain 
to it, or to be an appurtenant of it. To belong, in this in- 
stance, evidently implies, that, of the two subjects of pro- 

(a) Co. litt. 6 a. 240. Doe v. Richards, 3 T. R. 

(6) 1 Salk. 239. % T. R. 503. 356. 

1 Bos. & P. 562. . {d) 5 T. R. 563. > 

(c) Hopewell v. Ackland, Salk. (e) See Spelman Gloss, v. Per- 

239. Canning V. Canning, Mosel. tinacia. 
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perty^ the appurtenant has been made to be inseparably 
used with the principal (a). To belong implies, also, am- 
ne^ckn or nearness (6). An appurtenant, therefore, seems 
to be any subject of property, in purpose, made to be in-* 
separably used with a principal, and, in jdaoe, near to it. 

In a case, determined in the reign of Henry VIII., a 
person made a feoffment of a house, with the appurte- 
nances; and it was held that nothing passed by these 
words, ' with the appurtenances,' but the garden, the cur- 
tilage, and close adjoining to the house, and on which tiie 
house was built, and no other land ; although other land 
had been occupied with the house (c). It is added, by 
Brooke, in his abridgment of this case, '' yet in the time of 
Henry VIII., it was customary to add these words * and all 
lands, tenements, and hereditaments, to the same house 
belonging, or with the same occupied, let, or demised^ 
and, by these words, the land used with the house pasised" 
{d). It is said in Bettisworth's case, '' when a man makes 
a feoffment of a messuage cum pertinentiis, he departs with 
nothing thereby but what is parcel of the house ; scilicet, 
the buildings, curtilage, and garden*' (e). In Hearn v. 
Allen, Richard Keene was seised in fee of a messuage, and 
ef two acres of land, in Chipping Norton, and of two acres 
of meadow in Kingham ; and used and occupied the two 
acres of meadow, being four miles distant from the house; 
together with his lands and tenements in Chipping Norton, 
By his will, he devised the house " cum omnibus et sin- 
gulis pertinentiis ad inde vel aliquo mode spectantibus,** 
It became a question, whether, by this devise of the house, 
with the appurtenances, the two acres of meadow passed, 

(a) See 2 Co. 31 b. 2 Sir W. (c) Bro. Abr. tit. Feofiments de 
BL Rep. 1151. terres, 53. 

(b) See Spelman Gloss, v. Perti- (rf) Ibid. 
nens. (c) 2 Co. 32. 
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being used with it ; and it was determined, they did not 
pass, " because by the words ^ cum pertinentik^^ land pass* 
eth not, but only such things which properly may be pertain- 
ing. Otherwise it is, if it had been ' cum terris pertinenti'- 
bus*; then that which was used with it would have passed t 
but by the bare words cum pertinentiis, without other cir- 
cumstances to declare the testator's intent, they shall never 
pass" (a). Bucky. Nurton, was an ejectment to recover 64 
acres and a half of land, consisting of a park, meadow-land, 
pasture-land, and orchards. Edward Clarke, the testator 
in this case, devised in the words : '' I give and devise 
to Elizabeth Whalley, all that my capital mansion-house, 
wherein I now live, and the lands and grounds thereto be-* 
longing, and therewith held and enjoyed, with the appur- 
tenances ; and also all that my manor or lordship of CAajp- 
ley, and all other my manors or lordships, messuages, 
farms, land, tenements, hereditaments, and premises, 
whereof I have a disposing power ; to hold the same to 
the said Elizabeth Whalley, for and during the term of 
her natural life ; and after her decease, I give and devise 
my said capital mansion-house, &c., to John Nurton, his 
heirs and assigns for ever. And it is my express will and 
desire, and I do hereby direct, that the said John Nurton 
shall hold and enjoy my said capital mansion-house, with 
the appurtenances, for the space of one year next after my 
death." The testator, for many years previous to, and at 
his death, occupied all the land (the subject of the eject- 
ment) with his capital mansion-house, and the gardens 
and pleasure-grounds of Chipley, It became a question, 
whether this land, or any of it, passed to John Nurton, by 
the clause in the will, which directs that he is to have the 
mansion-house, with the appurtenances, for a year after 
the testator's death ; and all the Court determined, that, 

(tf) Cro. Car. 57. 
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.,$^cf^f^[j^,.ihQ,Qrssh2adii, it did not pass. By the Chief 
^jf^B^tkjgy JSyrs, it was said : " I have no doubt upon the pase, 
^m4«pi^ jt.be with respect to the orchards, iiands wiU iH>t 
{.ps^^uodor the ward appurtenances taken in its stnct 
j^hpipa); sense : they will pass^ if it appears that a )ai^r 
H/mf^ ,w^ i^itended to be given to it. Every testator ought 
^})^,supposed to take legal words in a legal sense, ankss, 
^qocH^ng to the maiginal note to the case in Hobart{a), 
iiftTehp demcmstration plain of an intent to use them in- a 
dt^ey^eot sense. In the former ^mrt of the will, there is a 
^evi^ of a bouse with lands, in terms express, to which is 
fuid^i ^Vwith the appurtenances/' in order to>compriBe 
,aU Wjhich might not fall within the description. Then fol- 
j^ow^ .a declaration, that the defendant shall have^ foic oo^ 
year, something which was included in the above devise. 
The tiQstator must be supposed to have understood what he 
was talking about. If he had intended to have giveo^the 
;>^hole, the words were before him, and he ought to have uped 
them. Suppose there had been nothing stated to let m jiqto 
the intention of the testator, but the mere devise to. the der 
fex^dant, we must have examined what was occupaed by the 
testator; and if we had found a house situated in a park 
which had always been occupied with it, and w^^:i^fr it 
mere, an integral part of the thing, this might have proyiod 
tb^ intention of the testator to pass the whole to|;eih^. 
TJher^ if nothing to the contrary had appeared, we might 
ji^vi^ supposed the testator to have used the word? af^WTr 
i^aoces in a sense different from its technical sense ;ubttt 
tl|ijS,^ not that ease. It is true that the presiNscMhjiifsm 
QO0opia4 for a oonsiderable time together with the boo^e; 
buj^v fi^t, the whide of the premises are not neoessaisUy 
cpone^ted ; in the next (dace, there is here scdid ground to 
argue, that the testator understood the meaning of the 

(o) 33. 
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voids employed in the devise, having 'sometimes^ tned' the 
•wofd IcHddt as a part of the description^ and^sonietttiijes 
'^ropt'it. The defendant being the testator^ e^mMdr, 
ttod having been his steward, affords a fitir' gfMitid 
<tf argument. The testator gave him the exelnsiVc^ %ii- 
j(>yme»t of the mansion-house, ' with the Appurtenatace^/ 
for one year only, after having devised the* ;ma]isi6^- 
bouse and lands also 'with the appurtenances/ t6Mtk. 
E. Whalley, for her life, with remainder to the <Ie- 
fendant. Now with what view was this done? Most pro- 
bably for the convenience of the defendant in the execif- 
lion of the duty imposed on him. The general inteirt, 
therefore, as collected from the devise, and the relaition 
in which the devisee stood to the testator; does not call 
upon us to go beyond the strict rule in construing the 
technical word appurtenances" (a). In Doe r. Martin, 
Richard Tonson was seised of a messuage called Passars, 
with a parcel of land thereto belonging, being copyhold of 
inheritcmce, under the manor of Fulham, in Middlesex, in 
his own occupation. Matthew Ramsey was seised of 
seveftd other copyhold messuages and gardens, adjoining 
ih part to Passars; and by indenture of 10th July, 1762, 
demised to Toj^son a messuage and two acres of garden, 
adjoining to Passars, for 21 years. Ramsey devised all 
his oopyhold estates to his wife, Juliana Ramsey, for life. 
€>a 18th October, 1762, Juliana Ramsey, the widow, dc^ 
ittiaed to Tonson several cottages, part of the said copyhoM 
^Mates, for 99 years, if she so long Uved. ^Ton909l,xm 
taking the lease of the 10th July, 1762, laid the greater 
p9aet of the garden thereby demised into his own premises; 
fsdUed Passars, and let the rest, together with the mes- 
Miage, to Elizabeth' Bibby. He also puUed down thecbt- 

(fl) 1 Bos. & p. 53 
K 
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tages demised by Juliana Ramsey, and laid the scite of 
them into his own court-yard. In 1767^ Tonson devised to 
Catherine Whitburn, and her heirs, *^ all that his copyhold 
messuage, with all out-houses, gardens, and appurtenances 
to the same belonging, situate and being at Fulham, in 
the county of Middlesex y and then in his possession." 
"What," inquired the counsel for the plaintiff "is de- 
vised? 1. Not the premises let to Bibby, for the tes- 
tator devises only one messuage, and restricts his devise 
to what was then in his possession. 2. Not the scite of 
the four messuages, for that cannot pass as appurtenant to 
an estate held by another title, although it had been used 
with it ; Yates v. Clincard, Cro. Eliz., 704 ; Archer v. 
Bennett, 1 Lev. 131." "The consideration," said the 
Chief Justice De Grey, " is, what the testator meant to de- 
vise ; for that is the rule of construing a will. The case 
in Cro. Eliz. is only that a copyhold cannot be appurte- 
nant to a freehold. And here both are of a copyhold 
tenure, although held for a different term. And that in 
Levinz says only, that occupying one thing together with 
another shall not make it legally appurtenant. That also 
is the case of a deed, and not of a will. And even there it 
was held, that, if necessary for the use of the principal, 
the thing so occupied shall become appurtenant. And 
sure a court-yard is necessary for the use of a house. The 
testator's plain meaning was, to unite, as far as he could, 
the scite of the cottages to his house, and to devise all that 
he so personally occupied ; and, therefore, he meant to 
devise the scite of the four cottages as appurtenant to his 
house, but not the messuage and lands which he had de- 
mised to Mrs. Bibby " (a). The point determined in this 
case seems to be, that land near to, and appropriated to 

(a)2SirW. Bl. Rep. 1148. 
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inseparable use with a house, will, if not against the inten- 
tion, pass under the word appurtenances in a vfiW, although 
the land and the house are held by different leases. 

Technically^ the word appurtenant seems to be a term of 
various application. The meaning of it^ in a particular 
case, appears to be determined by the description of prin- 
cipal to which it belongs. Buck v. Nurton does not de- 
cide that a park may not be an appurtenant of the capital 
mansion-house of a manor; it only decides, that in 
the particular case, by the intention, it was not. It seems, 
indeed, to be distinctly stated by the Chief Justice, that, 
if not against the intention, the word appurtenant will, 
technically, include a park, on the devise of a mansion- 
house situated in a park, the park being occupied with it. 
On the devise of a house with the appurtenances, the word 
appurtenances appears technically to include outbuildings 
c^ any kind, a yard, curtilage (a), garden, and orchard (b) ; 
and it may be added, perhaps, any descriptioti of property 
near to the house, and made to be inseparably used witb 
it. 

The meaning of the word appurtenances, like every 
other word in a will, depends, indisputably, in all cases, 
on the intention. The term has, it is to be admitted, a 
techaical signification ; but, clearly, it may be used in an 
untechnical sense; and if a testator explains his own 
tneaning of it, on the universal principle of intention, that 
meaning will determine the effect of the devise. This is, 
besides, a plain inference from the words in Heam v. 
JLllen : " By the bare words * with the appurtenances,' 
without other circumstances to declare the testator's in- 
dent, lands shall never pass'' (c). And in Buck v. T^urton, 

(a) See Spelman, Gloss, v. Cur- (6) 1 P. W. 603. 
^ilagium. (c) Cro. Car. 58. 

k2 
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the Chief Justice stated in terms : ^' Lands i^ill not pass 

under the word appurtenances^ taken in its strict technical 

sense ; they will pass, if it appears that a larger sense was 

intended to be given to it" (a). In Blackburn v. Edgley, 

it was objected on the particular devise, '* that although 

the house at Clapham passed to the mother for her life> 

if she would live there, yet only the house and curtilage 

would pass, and not the land employed for the producing 

hay and com, &c/' But, by the Court : " It is true that 

by the grant or devise of a house, with the appurtenances, 

only the garden and orchard will pass with the house; 

but the devise of a house, toith the lands appertaining, will 

pass land. Now the intention of the testator was, that 

after his death, during the life of his kinswoman, Ann 

Edgley, every thing should be carried on and transacted 

as it was in his life-time, and this to such a nicety, as that 

the same number of servants, and even of coach-horses, 

was to be employed, the same hospitality observed, the 

same horses used in ploughing the lands; which could 

not be, unless the lands were to continue as before to be 

enjoyed with the house. Wherefore, as it seems to have 

been his intention not to part them, let those lands which 

were before constantly enjoyed with the house, and the 

profits whereof were applied to the maintenance of the 

house, continue to be so enjoyed" (6). 

If a person devises simply in the words, I devise my 
messuage to J.. ; the appurtenances of it, although not 
named, will impliedly pass by the devise. A person was 
seised of a messuage, to which a garden and curtilage 
belonged, joined together and enclosed with a walj^ and 
there was no way to the garden but through the messuage. 
He devised the messuage, but did not mention the garden 

(a) 1 Bos. & p. 57. Ongley v. Chambers, 1 Bingh. 

ib) 1 P. W. 600, 602. See also 483. 
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or curtilage^ nor say with the appurtenances. It became 
a question if the garden and curtilage passed ; and it was 
adjudged that they did pass; for it was agreed clearly^ 
that a curtilage is a parcel of a house; and, like a stable 
or dove-house, will pass in the case of a feoffment without 
saying with the appurtenances. The Court doubted of 
the garden, because it is but a place of pleasure; but it 
was afterwards resolved that the garden also passed, for it 
is as well for necessity as pleasure (a). There appears 
formerly to have been a distinction, in respect to appur* 
tenances, between the words messuage and house ; the 
latter being considered not to include all the appurtenances 
implied in the word messuage (6). The modem case, 
however, of Doe v. Collins, seems to have exploded the 
distinction. It is there held, that on a devise simply of a 
house, the appurtenances of it impliedly pass with it (c). 
** The distinction between house and messuage," said Mr. 
Justice Ashhurst, *' seems too subtle to be relied on at this 
time; for I think that whatever would pass by the one, 
would equally pass by the other" (d). 



SECTION X. 

Of the Description of the Land devised. 

If land devised is in part correctly, and in part incor- 
rectly described, it should seem the exposition of the will 
is made simply on the correct description, and the misde- 
scription remains ineffective. 

A person devised in the words : " I devise the house or 
tenement wherein William Nicholls dwelleth, called the 

(a) Garden v.Tuck, Cro. Eliz. 89. (c) 2 T. R. 498. 

(6) Harg. Co. Litt. 5 b. (1). [d) Ibid, 502. 

2 T. R. 500. 
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White Swan, in Old Street, to Henry Gallant, my daugh- 
ter's son, for ever." William Nicholls occupied only three 
upper rooms of the house, and other persons occupied the 
remainder; yet it was determined that the whole house 
passed by the devise (a). Peter Blague, being seised in 
fee of two houses in Andover, the one a comer-house, in 
the tenancy of Binson and Nott, the other adjoining in 
the tenancy of Hitchcock, devised his house ** called the 
comer-house, in Andover, in the tenure of Binson and 
Hitchcock/' to J. S., in fee. On the misdescription in 
this will it was determined, that the comer-house passed 
by the devise, but not the house adjoining in the tenancy 
of Hitchcock: ''for although the corner-hou^e was not in 
the tenure of Hitchcock, but a misprision, yet the devise is 
good, for it is sufficiently ascertained before, namely, the 
corner-house in Andover. And the addition, in the tenure 
of Hitchcock, although it be not in his tenure, and is a 
mistake, yet it is but surplusage; and, although false, 
shall not vitiate the devise, because the devise was of a 
thing certain at the first, and shall be expounded accord- 
ing as the intent of the parties is apparent" (6). A person 
devised as follows : *' I give to Katherine, my wife, all the 
profits of my houses and lands, lying and being in the 
parish of Billing and L., at a certain street there, called 
Broke-street.'' The devise was held to be good, although 
there was no village or hamlet in the county called Billing. 
The land supposed to be devised lay in Byrling-street (c). 
On a devise in the words, *' I devise to J. S. all those my 
lands in Bramstead, in the county of Surrey, in the pos- 
session of John Ashley ;" it appeared the testator had not 
any lands in Surrey, but he had lands in Branistead, in 

[a) Chamberlaine v. Turner, 447, 473. 
Cro. Car. 129. (c) Pacy v. KnoUis, 1 BrowDl. 

{b) Blague v. Gold, Cro. Car. & Gold. 131. 
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Hampshire^ in the possession of John Ashley. And in ati 
ejectment brought by the heir of the testator, for these 
lands in Hampshire, against the devisee, it was ruled by 
Holt, Chief Justice, that the lands in Hampshire would 
pass by this devise (a). A person devised : '^ I give and 
devise to my dear wife my farm at Bovington in the 
tenure of John Smith.** A part of the farm consisted of 
six acres of woodland, which the testator kept in his own 
hands, and were not in the possession of John Smith, It 
was held that the whole farm, including the woodland, 
passed by the devise. ' It is manifestly intended,' said 
Lord Mansfield, Hhat the whole farm should pass by 
this will; and the testator never thought of any re- 
striction of his devise, but meant these words, ' in the 
tenure of J. •$•' only as an additional and fuller de- 
scription of a thing sufficiently ascertained before' (&)• 
Thomas Bromley devised in the words: '' I devise to 
J. Brittain and «7. Marshall, their heirs and assigns, all 
that my messuage, dwelling-house, or tenement, with all 
lands, hereditaments, and appurtenances thereto belong- 
ing, situate and being in Blythbury, in the parish of 
Mavesyn Ridtvare, in the county of Stafford, now in the 
occupation of Thomas Willett, (except one meadow, called 
Floodgate Meadow^ containing by estimation two acres, or 
thereabouts,) in trust," &c. Mavesyn Ridware is a parish 
containing three distinct townships, viz., Blythbury, Hill 
Ridware, and Mavesyn Ridware. At the time when the 
testator made his will, and also at the time of his death, 
his property in Blythbury consisted of a messuage and 
about 19 acres of land. The messuage, and rather more 
than two acres of land, were in the occupation of Thomas 
Willett. The remainder of the property in Blythbury was 
occupied partly by the testator himself, and partly by other 

(o) Hastead v. Searle, 1 Ld. (6) Goodtitle v. Paul, 2 Burr. 

Kaym. 728. 1089. 
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perafimi^y Tk0ma$f Willeit never occupied the Floodgate 
Mfiaimf ^TlieideTi^e was farid not to be confined to the 
fne^age:aad land m the occupation of Thomas Willeit, 
bKti^iJstoi^ded to all the lands in Blythbury, excepting the 
^()0(igate Meadow. " I think/' said Mr. Justice Btiyley, 
'/lUvyas. the testator's intention, by the devise of ^his mes* 
^juage, with all: lands, hereditaments, and appurtenances 
th€l?eto bdonging, situate in Blythbury, to give all that he 
had th^re. under one title, excepting the Floodgate Mea- 
dow/ which he particularly excepted ; and then the ques* 
titpa is^ whether the words ' now in the occupation ckf 
J^homas Willett* wiU restrain the other description. But 
if \tbey were so construed, the exception would be altogether 
imgatory; and, therefore, that exception shews that he 
ipi^nt topass something more than what was in Thomas 
9^}7&t^'s occupation" (a). Goodtitle v. Southern, was an 
ejectment for two closes of land in the parish of Darley, in 
the^ county of Derby. It arose on the following devise, in 
the will of Richard Southern : *^ I give and devise all that 
my farm, lands, and hereditaments, called Troguesrfarm, 
situate within the parish of Darley, in the county of Deriys, 
now in the occupation of A. Clay, to my brewer J&hn 
Southern, his heirs and assigns, for ever.'' The two doses 
in question were proved to be a part of Trogues-^arM. 
They were not, however, in the occupation of A* Clap, 
b,ut of pne Marsden. Yet they were held to be included 
injth^ devise. By Lord Elknborough : '' The testatorlras 
mistaken as to the person in whose occupation the two 
closes were ; but the devise is sufficiently comprehcjnsivei 
l\ ^.plear that he meant to pass all which was ^lied 
TwgueS'ffarm, vfhich is a plain and certain description^; 
s^pd.t^e defective description of the occupation Wil 
u^, alter, the devise" (6). Doe v. the Earl of Jersey 

^(d) Marshall v. Hopkins, 15 (b) 1 M. & S. 299. ' ' • ' 

East, 309. 
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was an ejectment to recover lands in- the: county of 
Brecon. It arose on the will of a testatrix, vrli«6 de- 
vised as; follows: "I devise all that my Briton •^Ferfy 
estate, with all the manors, advowsons, 'ttieiM^Gagcfs; 
buildings, lands, tenements, and hereditaments thereto 
belongings or of which the same consists^ with the appur- 
tenances, unto Thomas Earl of Clarendon, foi' hislife ; tod 
after his decease, to the second son of George Bussy ViU 
liere. Earl of Jersey, and his heirs. Also, I give and de« 
vise my PenlUne Castle estate, which, as well as my Britdn 
Ferry estate, is situate, lying, and being in th^ county of 
Glamorgan, in the principality of Wales, with all th^ 
manors, &c., thereto belonging, unto Mrs. Emily Gtpineti, 
and her heirs, for ever.'' It appeared by evidence, that 
Briton Ferry is a parish in Glamorganshire, and that th^ 
lands, called by the testatrix the Briton Ferry estate, lay, 
part, comprising the whole parish of Briton Ferry, in Gla- 
morganshire, and part in the county of Brecon. The eject- 
ment was brought on the ground that the first devise of 
^all my Briton Ferry estate, with all the manors,' &c., 
was qualified and explained by the devise of the PerilUne 
GaiHle estate, and the recital, that that and the Briton 
Ferry estate were situate in the county of Glamorgan. 
But it was determined, that the lands in the county of 
Bredon, proved to be a part of the estate called by the tes- 
tatrist the Briton Ferry estate, passed by the devise, as 
mfil *a8 the other part of the estate which lay in the county 
of Glamorgan* " Here," said Lord Ellenborough, ^- thiere 
is a dear devise, by netme, of the Briton Ferry estate, and 
iMy -ease has been cited to shew that it is not sufficient i6 
describe an estate by its aggregate name ; and, therefore, 
I have no doubt that the whole of the Briton l^erry estate 
passed by this description in the will.'' And Mr. Justin 
Bay ley: *' I have always taken the rule to be, that where 
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a testatrix has sufficiently described the property intended 
to be devised, so as to leave no fair ground for doubt as to 
the property, that then the addition of another circum- 
stance, with a view to identify it, will not limit and restrain 
the first devise, unless it clearly appears that the testatrix 
so intended it. That rule will be found in Dowtie's case (a), 
and in Doe v. Greathed (6). Now, if that rule be applied 
to the circumstances of this case, it will stand thus : The 
testatrix has an estate, partly situate in the county of 
Glamorgan, and partly in Brecon, which, for many years 
before her will, had been known by the name of the Briton 
Ferry estate, part of it being situate in the parish of Briton 
Ferry, in which parish the testatrix had no manor, and 
only one advowson. Then she devises ' all that my Briton 
Ferry estate, with all the manors, advowsons, messuages, 
&c., thereto belonging, or of which the same consists/ It 
is, therefore, clear, that this devise cannot be confined to 
that part of the Briton Ferry estate situate within the 
parish of Briton Ferry ; for the testatrix speaks of manors 
and advowsons, and in that part of the estate there was no 
manor, and but one advowson : the devise, therefore, must 
extend to the whole of the Briton Ferry estate. Then 
there is in the will a subsequent devise of the PenUine 
Castle estate, in which there is an addition to the descrip- 
tion of the Briton Ferry estate, which is applicable only to 
part of it, and which is, quoad the residue, a false descrip- 
tion ; and the question then arises, whether this will 
limit or narrow the prior devise. Now there does not 
appear on the face of the will any such intention on the 
part of the testatrix ; and, if so, then provided the 
words of the former devise admit of no reasonable doubt, 
the addition of these latter words will not vitiate it. Now, 
do the words of the former devise admit of any fair doubt? 

(a) 3 Co. 10 a. (h) 8 East, t03. 
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The words ' all that my estate' must mean an entirety, and 
there is no entire estate called the Briton Ferry estate, 
which is confined to the county of Glamorgan. The words, 
therefore, of the first devise being clear are not to be con- 
fined, by the subsequent description in the will, to that 
part of the estate which is within the county of Glamor- 
gan^ {^), In Banks y. Denshire, b, testator devised: ^* I 
give all and every my freehold and copyhold messuages, 
lands, tenements, and hereditaments (having surrendered 
the copyhold parts thereof to the use of my will) situate, 
lying, and being in L., to [testator's daughter] and the 
heirs of her body; and the said copyhold part thereof 
shiiU be subject to the payment of 400/. mortgage, which 
is on part thereof. And as well the said freehold as the 
said copyhold estate shall be subject to an annuity of 60/. 
to [testator's son and heir, the defendant] for life." The 
testator had two copyhold estates in L. ; one of which he 
had surrendered to the use of his will, the other not. On 
a bill filed by the devisee against the heir at law of the tes- 
tator, the question was, whether the defect of surrender of 
part of the copyhold should be supplied against the son and 
heir of the testator. For the heir, it was argued that it should 
not from the intent of the testator to devise nothing but what 
was surrendered. — '* I think," said Lord Hardwicke, ** there 
are words sufficient to take in this copyhold estate ; the 
description being as large as possible to take in the whole ; 
and what is to confine it is in a parenthesis, and in nature 
of a recital ; therefore, not like words containing a descrip- 
tion. This, therefore, differs from the case cited [Gascoigne 
v. Barker, 3 Atk. 8], which was determined by me with 
great reluctance ; the relative pronoun * which' there mak- 
ing it restrictive. Suppose the testator had begun with the 
recital, that * whereas I have surrendered,' &c., in which 
Ke had been mistaken ; yet the words of the grant should 

(o) 1 Barn. & A. 550. 
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have had their .'full effect. But the latter words sufficiently 
sb^w his iixtent to give the whole ; describing it as part of 
what he before devised, and shewing he meant to give more 
than the part subject to the mortgage ; and he had no other 
oopybold except that in question ; which therefore comes 
within the description, and the defect of surrender must be 
:ihade good" (a). In Rumbold v. Rumbold, Sir Thomas 
Ru^nbold devised in the words : *^ I devise all other mv 

■r 

estates, as well copyhold as freehold (the copyhold part 
(thereof hsaving been previously surrendered to the use of 
jmy will), whereof I am seised in fee-simple, to'' [trustees, 
on several trusts in favour of testator's wife and children : 
the only trust for his eldest son and heir being an annuity 
of :30(M» for life, remainder to his wife and children]. The 
testator was seised in fee of copyhold lands holden of the 
manor of Sacomb, according to the custom of the manor, 
and had no other copyhold estate. He had not surrendered 
his copyhold estate to the use of his will, and it appeared 
he had never been admitted. On a bill filed against the heir 
at law of the testator, who had procured himself to be ad- 
mitted to the copyhold estate, the statement in the will, that 
. the copyholds had been surrendered, was held to be a mis- 
take, and the heir was decreed to elect. Lord Loughbo- 
rough : " The question is only whether Sir Thomas Rumbold 
I msSaxit to devise this estate. It is not a question whether 
the Courtis to supply a surrender. The interpretation for 
r the heir cannot possibly be consistent with the words: 
^^lykatis contended for him is, that the testator had refe- 
..ksenee to a ftiture surrender. The words negative the con- 
^cAusiiHi that he meant to surrender. They intimate dis- 
i»tikxclly, that he supposed himself to have previously §ur. 
JtthAeted. That he had not done. It is nothing more than 
«ta^lnistaken description" (6). 

(a) 1 Belt's Ves. sen., 63. Banks (6) 3 Vess 65. 

V. Denshaw, S. C, 3 Atk. 585. 
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Thb cases, which have been mentioned (a), appeap.tf> 
establish, that if in a devise, the land is in part corirectt^^ 
and in part incorrectly described, the misdescription is in- 
effective ; but it should seem, if land is devised by a< de^ 
scription which is not incorrect, one part of the description 
may narrow the extent of the other. . • « • 

Doe V. Bell was an ejectment to recover certain copyhold 
premises, called Reads and Greens, in the parish of Gillin^- 
ham. E. Read being seised of the two copyholds, called 
Reads and Greens, surrendered them to his son, W.Read, in 
fee, who was accordingly admitted. W. Read, being seised 
of these two copyholds, and also of two other copyholds in 
Gillingham, called Haddocks and Langham, which two last 
were devised to him by his father, £. Read,2ind all of whieh 
he had previously surrendered to the use of his will; and 
being also seised of a freehold, and possessed of a leasehold 
estate at Gillingham, both of which last were also devised 
to him by his father ; devised : — ^' As to, for, and con- 
cerning all my freehold, copyhold, and leasehold estates, 
situate in the parish of Gillingham, and which I became 
€totatled to on the decease of my father, having previously 
Mrrendered all my said copyhold messuages, lands, 8cc., 
tor the use of my will, I give and devise the same to," &c. 
On' this will it was determined, that the two copyholds 
cdiled Reade and Greens, which had been surrendered 
to the testator in his father's life-time, did not pass 
by the devise. By Grose, J. : — " The devisor* died seised 
of the copyhold estates which had been surrendered to 
him -in his father *s life-time, and of other copyholds 
to ^ich he became entitled on his father's death f and 
in devising the estates which he meant to give to. the 
defendants, he described them as the estates ' to which 
he became entitled on the death of his father;' but that 

(a) See also Windham v. Wind- and Ilob. 171. 
ham, 3 Dyer 376 b; 3 Co. 10; 
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devise cannot include the other estates, which he had 
in his own right in his father's life-time*' (a). Doe v. Par^ 
kin was an ejectment to recover, amongst other premises 
in Thurgoland, in the county of York, the Tontine Inn, 
and nine acres of land. It was occasioned by the follow- 
ing devise : — '* I devise all my messuages, tenements, 
lands, grounds, hereditaments, and premises, situate at or 
in the township of Thurgoland, in the parish of Silkstone, 
and county of York, and now in my own occupation, 
with the appurtenances, to" 8cc. The testator, at the time 
of making his will^ was seised in fee of a messuage and 
five acres of land, called Spring House, in his own occupa- 
tion ; and the testator was also, at the time of making his 
will, seised in fee of the inn called the Tontine, and nine 
acres of land, but which inn and nine acres of land, 
at the time of making his will, were not in his own 
occupation. The court of Common Pleas determined 
that the words in the will, ' and now in my own occu- 
pation,' were clearly restrictive (6). Gascoigne v. Bar* 
ker is also a case in which a description of land in a 
devise has been held to be narrowed by words of farther 
description. The devise in this case was in the following 
words : — *' I give to my son Henry all my lands, tenements, 
and hereditaments, in possession and reversion, freehold and 
copyhold, in the parish of Ckiswicke, or elsewhere, in the 
county of Middlesex (which copyhold lands I have sur- 
rendered to the use of my will), to him and his heirs." It 
appeared the testator at the time he made his will was seised 
of a copyhold house, which was an inn, called the King of 
Bohemia's Head, at Tumham Green. Three parts of the 
house were in one manor, and onie in another manor. Before 
the will was made, the testator had surrendered to the use of 
his will only in the manor under which the three parts were 

(o) 8 T. R. 579. (6) 5 Taunt. 321 . 
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held (a). By Lord Hardwicke : '^ The question is, whether 
the words in the parenthesis are to be taken as restrictive 
of the first words of the devise; and I can take them no 
otherwise. This is the case of lands devised by general 
words : if, instead of this, the testator had said, I give 
my messuages with the appurtenances, called the King of 
Bohemians Head, that would have been a different case, 
and I should have thought the subsequent words a mis- 
take only in the description. But, when a man does not 
make a certain definitive description, it is very difficult for 
Courts of justice not to construe the subsequent restrictive 
words as explanatory of the former. An observation has 
been made on its [the mention of the surrender] being in a 
parenthesis; that the sentence, for this reason, is inde- 
pendent and complete without it, and therefore this may 
be rejected as superfluous. It is true, with regard to the 
niceties of grammar, the observation may be right in some 
instances : but, in legal cases, a parenthesis is not to be 
rejected. Besides, there are many instances in the com- 
mon kind of writing, where commas only are used instead 
of a parenthesis; therefore this maybe laid out of the 
case. But, what makes it still stronger, there is a plain 
reason here for a parenthesis : because, in the former part 
of the devise, the testator had coupled the words copyhold 
and freehold together, and therefore he was under a neces- 
sity of throwing it into a parenthesis, with the repetition of 
the word copyhold. The great objection, and which has 
some weight, is, that there is part of the same inn, or 
house, which has been surrendered ; and if the testator 
had described it by name, I should have been of opinion 
the whole would have passed, although part only had 
been surrendered. But it appears, by the surrenders 

(a) See 1 Ves. 63. 
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themselves^ which were made at different times, that 
part of the inn was not bought till some time after the 
first surrender ; and therefore this fact clears up and ex- 
plains the intention of the testator. So that the Court 
must make so many stretches here, in order to disinherit 
the customary heir, that it is much better to let the words 
have their plain and obvious meaning, although the de- 
fendants are younger children, and claim the lands as a 
providon" (a). It is observable, so closely do the words^ 
(which state the surrender to have been made) used in the 
will in Gascoigne v. Barker resemble the words of the tes— 
tator in Banks v. Denshire, that the two cases might appear 
distinguishable only in their opposite results. In Banks v. 
Denshire, the words used are, * having surrendered the 
copyhold part thereof to the use of my vnll :' in Gascoigne 
V. Barker, ' which copyhold lands I have surrendered to 
the use of my will ;' and, in both cases, the words are in 
a parenthesis. But Gascoigne v. Barker seems to have 
been determined on the opinion, that, in the will in that 
case, there was not a mistake in the description. It there- 
fore, in substance, appears not to oppose Banks v. Den- 
shire, and the other authorities, from which it has been col- 
lected, that if in a devise^ land is in part correctly, and in 
part incorrectly described, the exposition of the will is 
made simply on the correct description, and the misde- 
scription remains ineffective. 



On a devise in the words, I devise my estate o{ A., a 
local name ; or, I devise my estate Bt A,; it appears the 
devise is interpreted to be of 4and strictly at the place 

(a) 3 Atk. 8. 
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Darned, and will not pass other lands out of A., although 
they are near to the same estate, and are a part of it. It 
farther appears, that collateral evidence is inadmissible to 
prove that, in the mind of the testator, the lands out of A. 
were a part of the estate of the name, and that he intended 
to include them in the devise. 

Doe V. Oxenden v^as an ejectment by the heir at law 
of Sir John Chichester, bart., who died seised in fee as 
well of the premises in question, which composed his 
maternal estsite, as of other property which he derived 
from his father. The premises claimed coiisisted of the 
manors of Ashton, George Teign, and Stowford; the 
tithes impropriate of the parish of Net/ier Ex: and two 
estates called Great and Little Bowley, in the parish 
of Cadbury, in the county of Devon* The manor of 
Ashton is situate in the parish of Ashton, with the ex- 
ception of one insulated estate, parcel thereof, which 
lies in the parish of Exminster, adjoining to the parish of 
Ashton. The manor of George Teign is situate in Ashton 
parish. Of the manor of Stowford, one part lies in the 
parish of Crediton, and the other in the parish of Sand- 
ford; the manor itself being distc^nt from the parish of 
Ashton about 12 or 13 miles. The parish of Nether Ex is 
also about 11 or 12 miles, and the parish of Cadbury 
15 miles, distant from the parish of Ashton. With the 
premises aforesaid, are comprised, besides the manor of 
Ashton, the Barton of Ashton and lands lying within the 
parish of Ashton. Sir John Chichester devised in the 
terms following : — *^ I give my estate of Ashton, in the 
county of Devon, to George Chichester Oxenden, second 
son of Sir Henry Oxenden, bart., of Broom, in the county 
of Kent." On the trial at the assizes, a variety of collateral 
evidence was offered and admitted to prove, that by the 
words *^ my estate of Ashton,'' the testator did not mean 

L 
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t6' odnflne the device meiely to the lands in the parish of 
^^Atoii, but intended to dispose of the whole of his ma-^ 
ternal estate brfore speoifiedi The point of the admissi-^ 
bUitj^ of the evidence came afterwards before the Court of 
Common Pleas, where Sir James Mansfield, who delivered 
the judgment of the Court, after recapitulating the case, and 
adretiing t6 the evidenoe^ added ; '' If this evidence ought 
ikot to be received, the consequence will be, that so much 
o€ the property only will pass, as is not affected by the 
evid^:ice. I hanre doubted much upon it. On the whole, 
i rather think we should go further in receiving this 
evidence, than any case has yet gone. There is an ex- 
treftie jealousy in receiving evidence to explain written 
instarupients. Many cases have been cited. In general, 
they are well known. The last and strongest was Doe v. 
Bfowk (a). There it was impossible to doubt what the 
testator meant* In this case, my own judgment only is, 
if the evidence were admitted, that the testator meant to 
dei^ the whole of his maternal estate to his maternal 
relations, and not only the land locally sitf^ted at Ashton. 
B«t to decide in favour of this evidence would be going 
fiirther 4han any Court has yet gone. I need not particu-. 
hffiae the cases; of devises where there were two persons 
06 1^^ .same name ; where the name, by which property 
1^ devised, applied equally to two esta4ses. Such was 
the case in Peere WUliamsy of a devise to Gertrwk 
Ytirdley, by the name of Catherine Eamly, where there 
was no isuch person as Ccttherine Earnly ; the case in 
Ambler f of legacies to John and Benedict ^ sons of John 
Sweet ; he had two sons, the name of one was Benedict, 
but the name of one was James: the evidence was ret- 
ceived. It is not expressly said in any of these cases, that 
it was necessary to receive the evidence, in order to give 

(a) 11 East, 44t. 
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effeet %o the vrHl, which would not operate wkhodt mck 
evidenoe^ B«t although this is not 9ftid> yet the n>te 
seems to hold. It will be found that ^e will woatd hare 
had no operatkm unlesit the evidence had beett reoeifved; 
Here, without the evid^ee, the will has M e£footivl9^ 
dpetatiofi ; every thing wifl {miss onder it that ie in %h^ 
naaior or parish, or what he would naturioUy ^U hisf 
Ashton estate. This will be an eflfedtive operation;^ and 
this being so, the case herein difFefs (torn all the others f 
l>ecause in them the evidence was admitted to ea^plain- 
that, which, without such an explanation, could have hitd 
no operation. It is safer not to go beyond this line«- 
"tlierefbre only those pitemises pass which are in ^he 
manor t^ parish of Askton ; for all but tiiem the plaid*^ 
tiff has a right to recover" (a). This case hae beett 
followed in Doe v. Greenings in which Thomas Wykki 
being seised in fee in remainder, expectant on the dieve* 
ml deiLths of three persons, of one undivided moiety Of d 
mansion-'hause, farm, and lands, with the appurtenMts^ 
situate at Coseombt and also of one undivided moiety of 
the manor of Farmcott; and of the messuages, farms^ andl 
lands, with the appurtenants, situate within the said 
manor^ in the parish of Gaiting Powers in the county of 
Olamcester, by his will devised to his son, R. B. Wyldt 
Browne, ** all the estate and interest whatsoever which I 
hare or can claim, either in possesion or reversion, of ot* 
in any lands, tenements, and hereditaments, at Coscomhi 
in the county of Gloucester ; to bold to my 8on> his heirs 
and assigns for ever.*' After the testator's deaths and th0 
death of the last of the three lives, R. B. W. Browm 
entered into possession of a moiety of the mansion-chouse^ 
and lands at Coscomb, and of the manor of Famkott, and 
the farms and land within that manor; and afterwards 

(a) 3 Taunt. 1 47. 4 Dow. P. C. 65. 

l2 
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died intestate, leaving a son, the lessor of the plaintiff^ 
who brought this ejectment for the moiety of the manor of 
Farmcott, &c. And in order to shew that this moiety. See., 
passed under the devise, the plaintiff oflfered to give in 
evidence, that the estate at fCoscomb formerly belonged to 
one Tracy, who devised it to his grandson in tail, with a 
direction that his trustees should lay out the rents and 
profits, during the minority of his grandson, in the purchase 
of land near to Coscomb, and settle the same ; in pursuance 
of which, the trustees, in 1749, purchased the manor of 
Farmcott; and the two estates had ever since been united 
and enjoyed as one estate. The learned Judge on the 
trial rejected the evidence, being of opinion, that as it 
appeared the testator had lands at Coscomb, which was 
su£Scient to satisfy the devise, evidence was not admis- 
sible to shew, that he intended to devise other lands not 
at Coscomb. On a motion for a new trial upon the re- 
jection of this evidence, a difference was proposed, on the 
part of the plaintiff, between this case and Doe v. Ox- 
enden; that the evidence in the present case related to 
property near to Coscomb, whereas in Doe v. Oxenden, the 
evidence related to estates, most of which were at a cop- 
siderable distance from Ashton* Lord EUenborough in- 
quired of the counsel, the present learned Chief Justice p{ 
the King's Bench, if he had any authorities, to which he 
ajaswered, that he had searched in vain; whereupon his 
Lordship observed, "that the word * of was certainly a word 
of more general description than * at' ; and, without some 
authority, the Court could not permit it to be agitated 
that a word, properly denoting local description, and not 
general description, could have a different sense given to 
it by the admission of evidence." Dampier,3., added, that 
'* nothing could be plainer than what the testator, in Doe 
V. Oxenden, izieant by his estate of Ashton, if the evidence 
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had been admissible, for he called all his maternal pro- 
perty his Ashton estate'' (a). 

Doe V. Lyford(b)t is a farther case to the same pur- 
pose (c). 

There is a distinction between a devise in the words, ' I 
devise my estate of or at Jl./ and a devise in the words, ' I 
devise my A. estate'. If a person devises an estate by a 
name, which is not, besides, the name of the place where 
the estate lies, collateral evidence is admissible to prove of 
what lands the estate consists {d). So, on a devise of the 
A. estate, although A may be a local name, as the name of 
a parish, it may also be accepted to mean the name of the 
estate, and collateral evidence is admissible to prove, that 
lands, which are not in the parish of Jl., are a part of the 
estate A ., and, if proved to be a part of it, they will pass under 
the devise of the A. estate. In Doe v. the Earl of Jersey, 
a testatrix devised in the words, *' I devise all that my 
Briton Ferry estate, with all the manors, advowsons, mes- 
suages, buildings, lands, tenements, and hereditaments 
thereto belonging, or of which the same consists, with the 
appurtenances." Briton Ferry is a parish in the county of 
Glamorgan, and part of the estate lay in the parish ; and 
yet it was held, that not only lands which were not in the 
parish, but lands which were a part of the estate, although 
in another county, passed under the devise (e). But, it 
should seem, had the devise, in that case, been in the 
words, I devise my Briton Ferry estate, in the county of 
Glamorgan ; on the principle of Doe v. Oxenden, the part 
of the estate out of the county would not have passed by 
he devise, which would then have been confined to the 
county in which the testatrix described the estate to be (/). 

(o) 3 M. & S. 171. (d) Heigham's Case, Godb. 16. 

(6) 4 M. & S. 550. Goodtitle v.Southem, 1M.&S.299. 

(c) See also Whitbread v. May, (c) 1 Bam. & A. 550. 

2 Bos. & P. 593. (f) Ibid, 557. 
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Sectiojh XI. 

Of Devises by Tenants for Years. 

A TERM of yevsis |)er8onal property. Personal property 
acquired aftier the publicatipn of a will, may; and, primA 
faciei will pass under a gpn«»l bequest of personalty in it. 
PrimA facie it is presumed to be intended to pass. If» then, 
a person makes a general bequest of personalty, but, at the 
time he makes his will, is not possessed of \smA for a t^rm 
of years, but aflerwai*ds takes a lease for years, ajad dies 
possessed of it, the land held under the lease, although 
taken after the publication of the will, will paas under the 
genetal bequest in it. It appears, also, if « ten^At for yexacs 
be^u^dths person^ property generally, and, after th^ will is 
ms^de, the lease expires and he jreuews it ; thie land held 
und^r the new lease for years will pass under the gei;ieral 
bluest of the personalty in the will published before l^e 
n^w l0ase was taken. 

In Wind ▼• Jekyh it is said by the Lord Chanci^lor 
Mdcdesjkld: ^ A devise of a lease for years differs from a 
devise of a freehold or fee-simple. For instance, one can- 
not devise fee^simple land, which be has not at the time 
of making the will ; but leases [for years] or personal es- 
tate, although th,ey were not the testator's at the time 
when he made his will, yet, if they be hi^ at the time of his 
death, ithey^hall pass by the will. Therefore, if one devises 
all Ills real and personal estate, and afterwards acquires 
more of each kind, the real estate acquired afterwards 
shall not pass ; s^cus as to the personal estate" (a). In 
Stirling v. Lydiard, there was a devise in the following 
words : '^ As to all and singular my leasehold estate, goods, 

(a) 1 P. W. 575 ; see ibid, 424 ; also 1 Salk. ^37, 238 ; and Adeaa v. 

Templar, cited 3 P. W. 168. 



WOEDS IN A WILL TO BE INTENDED. 151 

chattels^ and personal estate whatsoever, I give to my 
daughter JoAanna; and, if she dies without issue living, 
then," &c. In die residuary clause, [which bequeathed 
the residue to testator's daughter] he repeated the words 
** all and singular/^ 8cc. After making the will, the tes- 
tator renewed a lease with the Deaa and Chapter^ of 
Windsor. Johanna died without issue, and her hu^^j^aoiil, 
as administrator and representative of hia wife, -brought )ii^ 
hiU to have the renewed lease \ insisting thajt the ren^vi^ 
by the testator, after making the wiU> was a rev^^tion, 
and diat, consequently, he, in the right of his "^fiiQ^ wj^ 
o^titled to it. Lord Hardmcht : " There is no doubt }iqp 
the leasdiold estate passed by the will. The plaintiflT^Qft^ 
upon a mistake, that this is a spec^ legacy. lit is^ jfioth^ipig 
like it, for it is only an enumeration of the seve^ partem* 
lars of his personal estate, but yet is a g^n^ra/ 4evisf^ c^.f))^ 
whde. Suppose the testator had purchased 9 ^fufi lep^^ 
would not that have passed ? Why, th^^ ^6)m>uM <u>t^# 
i^w term in a lease equally pass ? 1/ I Wias (t^Oi <;<$a^tf?^ 
this a revocation, I do not know but, ^if^ a man, ,wai^,^ 
giye all his Bank^ East India, and Sovt$k Sea sj^oic^, fupd 
dHmld afterwards turn it into money, it anight sg^M^)t^l^ 
insisted this was a revocation "(a). .- ^ 



tv- 



' . n^-^ 



,It is in the poweir of a person prospec.tively to,4?yise^a 
Ic^e for years, which he may be possessed of at thje time 
of his death (6) ; but if a tenant for years devisq^ ii^ the 
words, I devise my lease to A.\ and the lease is d/a- 
t(Qrmine4 before his death, the devise ceases with the lease, : 
apd if the testator takejs a new lease for years,, suchj.r^. 
meisyed lease will not pass und^r the wiU^ unless^ it is repubn 

(rt) 3 Atk. 199. See also 2 (6) 6 Madd. Rep. «4. ••*• ' 

Atk.599. , /. . r , , 
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lished (a), or there are other words in the will which 
prove the devise in it to be prospective. These points ap* 
pear from the case of Sir Thomas Abney v. Miller, in which 
a testator devised in the words^ ** I devise all my coU^ 
leases which I now hold of Magdalen College^ to my mother^ 
Mrs. Elizabeth BurtofC\b). [In tiiist for sale^ and to divide 
the money]. Several years after making the wiU, the testator 
surrendered the college leases devised by it^ and accepted 
two new leases of the same premises, and paid lai^e sums 
of money by way of fine. By Lord Hardwicke : *' I will 
consider the question, in the first place, as if it had been aft 
express legacy, or gift of the term, to the three cestuis que 
trmt. For, suppose he had said, * I give and bequeath 
both the leases to my mother, &c., equally, share and share 
alike,' and afterwards the testator renewed the leases; 
what would have been the efiect in point of law ? There 
is no doubt but, in this case, it would have been an ademp- 
tion or revocation ; and even if the executrix had assented, 
the legatees could never have recovered the term upon the 
renewal by an ejectment ; for the thing itself is annihilated 
and gone. It is not in this case a devise of the land, but a 
devise of the lease, which I hold, &c., of Magdalen CoU 
lege, &c. Just as if he had said, I devise the term, and 
that term is surrendered and gone. Where a testator ex- 
presses himself in the present tense, it must relate to what 
is in being at the time of making the will, and can mean 
only the first lease, and the term to come in it. The de- 
fendant's counsel have compared it to a gift of a ship, or a 
house which is rebuilt, after the making of the will; but 
they are different, for this reason^ because a ship or house 
is the same corpus ; and, in the present case, it is an abso- 
lute new term, and the old one is gone. But then some 

(a) Coppin v. Fernyhough, 2 Bro. C. C. 291. (6) See 3 Atk. 176. 
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stress has been laid on its being the commcm course and me^ 
thod of renewal in bishops' and college leases. This Court 
does regard the custom of renewal in some cases, because if 
such an estate is given upon trust, and the estate so given is 
renewed after the death of the donor, yet the Court considers 
it as governed by the old trusts, with respect to persoiifi 
claiming under the testator ; and the executor renewing 
would have been bound by the trust : but this will not 
extend so far as to bind the testator himself, in his 
life-time, under any trust that he may have created. 
The same as to freeholds ; for if there is an estate for 
three Uves in the testator, and he has devised it ; yet if he 
surrenders these three lives, [this estate], and takes a 
new lease, this is admitted on all hands to be a revocation. 
Therefore, I am of opinion, if it had been an express 
bequest, it would have been a revocation in law. At the 
same time I agree, if a man had devised a lease, together 
with a right of renewal, and had done nothing in it him- 
self, that then the expiration of the old term would not 
have barred the legatee, because the devise carried the 
right of renewal, as well as the lease itself. As I am clear 
of opinion this would have been an ademption in law> so 
must it be here " (a)* 

In Carte v. Carte, the beneficial interest in a lease for 
years was devised, and Lord Hardmcke held there were 
sufficient additional words in the will to extend the devise 
to the interest in a renewed lease. . The circumstances of 
this case are particular. Samuel Carte, the plaintiff's 
father, was a prebendary of Tachbrooke, to which there is 
an estate belonging that fell to him in 1714. From that 
time he demised it to one of his children for 21 years; and 
the child, that was named lessee, executed a declara** 

(a) 2 Atk. 593. See 3 Atk. 176. 
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tion of tr4i8t;> declaring that his name wets joade use of in 
aiiieh'leae^y in trnst for the &ther for $o mitny yearQ as be 
fthouM liv& or tbye tei^p^, and then for such person or per- 
.«QftS<«s he should by dteed or will appoint; a^ud, in default 
ihejo^f , to d^d among ^U bis children equally. Such les* 
«ee generally surrendered the lease yearlyj and Samuel 
Carte granted a new one. In August, 1735, he leased 
tibe pcebeoidal .estate to bis daughter, Sarah, the defen- 
dant^ who executed a declaration of trust. On the l&d^ 
Jamiaty, 17^5^, Samuel Carte made his will ; and, aft«r 
gisringsome legacies, bequeathed to his eldest son, Ttomoi, 
the -plaintiff, all the rest of his goods, chattels, and «a- 
tate^ whether re^i or persoi^al, in possession and revec- 
jiioQ, and made him executor. Then, by a supplenaental 
x^ttse^ he added : '^ Item, it is my mind and will, that 
Hiy f^dest S(^^ ITiomas, shall have the disposal of the 
loAse of my prebend of Taehbrooke, made to my daugb* 
tei%r' Sarah, and that he shall receive to himself ajl il^e 
fkoofits and advantages arising and accruing from it'** 
Tlie kasean the year 1736, devised by the wiM> i^aB 
surrendered. in 1736, and several new lef^es were^:; nopucb^ 
ind the aubeisting lease, the lease in question, .^i^ d^tnd 
the 24th September, 1739, and made to the d^fcfldaAJ^ 
Sarah, who, on the same day, executed a dedaralim of 
tottst ; in trust for the father, for so many yeora* wntfei 
should live of tlie term ; then for such person or jiiersmsius! 
he should by deed or will appoint; and, in dejbuilt it]Mreo&' 
to and for the benefit of the defendant, Sarah, mtA/eirmp 
other child of Samuel Carte, shaie and share alike. ■■.' i^B^- 
I6th April, 1740, Samuel Carte, the tde^tar, M^. '^Thff^ 
bill was brought by Thomas, the didestson, chttnuig tibr 
whole benefit' of the lease in 1739, and praying). tlMbtUir 
defendant, Sarah, might assign it to him. The defeiEH 
dants, Samuel and Sarah, ssud, that the plaintiff was tmlA- 
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tied ooiy to a third, for that tlie lease in 1739 was^a revcea- 

tion of the will, and did not pass by it. Lord Hardwieke: 

''The general question is, wh^her the benefit of the renewed 

Itese in 1739 passed ito the plaintiff by the wil) of liis 

fktber in 1735, either by t^e original will, or subsequent 

additions to the will, i am clear of opinion the wil^i was 

wfficient to pass it under the circumstanees of this case t 

tbe question here arises altogether on the penning of thfe 

iwilly and not &om the inability, in point of law, to giire it 

{]die lease]. There is no question but a man, by will, may 

beneath a term of years which he has npl xa him at Uiat 

jtime, but o<»ne8 to him afterwards : therefore all ijiesB 

cases of revocations of bequests of terms for years arise 

from the short penning ^Df the will^ and if^ in the case of 

Abney ¥« Miller , the testator had said, I give aH the tn^- 

tftst I have in the lease, there is no doubt but it would 

have passed. So that there is no question concerning the 

il^ai)Uity to idevjse, but the want of a proper form of Milords. 

If that is so, and a form of words jmay be used, which 

would pass a subsequent renewed interest after makialg ihk 

will; then the question is, whether the words iiere are 

sufficient to pass this interest; and clearly they are. <« I 

take the construction of the supplemental <ABtii8e in as e%^ 

tensive a manner as if he had particularly recited and 

repeated the lease and declaration of trust, andigiven it to 

his SOB, and tht effect would have been to have given him 

tbe whole trust What was that ? Most certainly not the 

trust of the tlien existing term only, but also all the re<- 

iHBiwals, and extends to all future leases as well a& those in 

beiftg. The devise in this will extends to the whole trust, 

a«d the word *' advantages " is undoubtedly sufficient to 

take in all the advantages and benefits belonging to the 

trust. It comprised not only the profits, but the renewals, 

which are consequential. The words of the will are v«ry 
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sufficient to pass not only the trust and beneficial interest 
then subsisting^ but also the renewed lease'^ (a). 

" It is clear/' observed the Vice Chancellor, in Cole- 
grave ▼. Manby, ^' that if a testator simply bequeaths a 
lease, of which he is possessed at the making of his will, 
and afterwards renews that lease, the legatee is not entitled 
to the benefit of the new lease ; for the new lease is not 
given to him, but the old lease only, which is adeemed 
and gone. It is equally clear that a testator may, if he 
pleases, in the case of a chattel lease, give not only the 
actual lease of which he is possessed at the making of his 
will,9but sudi renewed or other lease of the same pre- 
mises, as he happens to be entitled to at the time of his 
death. In every case, therefore, where the lease has been 
renewed by the testator, after the making of his will, the 
true inquiry is, whether it appears upon the will to have 
been the testator's intention that the legatee should take, 
not merely the actual lease, if it subsisted at his death, but 
any renewed or other lease of the same premises which 
he might then happen to be possessed of" (6). 



As it is in the power of a person prospectively to devise 
a lease for years ; so, likewise, a person may, if he pleases, 
prospectively devise land which he maybe possessed of 
for years at the time of his death (r). But if a tenant for 
years devises land, by any name, as land, messuage, tene- 
ment, or the like, and the lease expires before his death, 
the devise ceases at the end of the lease ; and if the testa-^ 
tor takes a new lease for years of the same land, the land 
will not pass under the will, unless, after the lease is~ 

(a) 3Atk. 174. 11 Ves. 383; 15 Ves. 236; 6 

(6) 6 Madd. Rep. 83. Madd. Rep. 84. 

(c)3 Atk. 176, James v. Dean, 
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renewed, the will is republished (a), or, there are feirther 
words in the will which shew the devise in it to be pro- 
spective (6). 

In Rudstone v. Anderson, a person devised : ^^l devise 
all my lands^ tenements, and hereditaments at Westowp 
in Yorkshire; and all my tithes and ecclesiatical dues^ 
payable out of Westow aforesaid, or any other towns 
or places near the same." At the time of making the wilU 
the testatrix was seised in fee of an estate at Westow, and 
possessed of a lease of tithes under the Archbishop of 
York. But, after the making of the will, she surrendered 
that lease, and took a new one, of which she was possessed 
at the time of her death. '^ I own," said the Master of 
the Rolls (Sir John Strange), " I cannot see any real dis- 
tinction between the words in this will, ^all my tithes at 
Westow/ and if it had been, all my lease or interest in that 
lease at Westow ; because that must refer to the interest 
she had at the time of making [the will]. That interest 
does not remain at the death ; for, by the surrender, she so 
far altered her interest, that what were her tithes, under 
the lease at making the will, cannot be considered as 
being the same at the time of her death ; but she acquired 
a new estate in them to commence at, and run out to, a 
different period of time. The question then is, whether 
this is in such a light as will sufficiently pass these tithes,^ 
her property in which was so greatly altered by the sur- 
render and acceptance of a new lease. Sir Thomas Abney 
V* Miller (c), is in point ; for it was held» that the lease 
being thus altered, the interest under the new lease virould 
not pass. There is no difference between that case and 

(a) Coppin v. Femyhough, 2 C. C. 261. James v. Dean, 11 

Bro. C. C. 291. Ves. 383 ; 15 Ves. 236. 

(I) Rudstone v. Anderson, 2 (c) 2 Atk. 593. 

Ves. 418. Hone v. Medcraft, 1 Bro. 
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tbi^; There k was mentioned his ^'eatote:" hete it is 
'* my tithes," that is, tny estate in the tithes : so that, 
although it may be a little harsh, in a case of diis nutiire^ 
to separate these interests, yet I cannot see h^vr tiMr Court 
can say, these tithes, under the deseriptidn in thid wiB^ 
hare not received such an alteration^ in their ntttu^re itei 
to require republication of the will. It must then be eM- 
sideredy that the testatrix acquired a new intereilt sufasd^ 
qu^ht to the Mrill ; and consequently they [the tilhefi^] will 
not pass by the words used, but go into her personal es- 
tate'X^)" ^^ Hone v. Medcraft, a testator devised :— " I sdse 
give and bequeath to Temperance Bedford the perpeihitlel 
advowson and disposal of the living or rectory of Wawrdof^ 
for ever; together with the tithes of all sorts therecff/* 
The rectory of Waverdon was held by the testator, ttt the 
tifite of the devise, by lease from New College^ Oxford^ (est 
thei term of 10 years ; and after the will made, he su^^^ 
li^dered up that lease, and took a new lease (torn the 
^oitege for 10 years more ; and was possessed of therectoiry 
by virtue of that lease at the time of his death. By hdift 
Tkurlou^ :•— •' I have looked over Abney v. Miller^ diid aft 
the other ciaseis <xt the subject, and I find I niast cofi-' 
tradict them all, if I do not construe this devise of the 
leasehold estate, which was afterwards surrendered, ^be a 
lapsed devise : it must be part of the personal estate** {by. 
In James v. Dean^ a lessee for years devised : — " I ako 
give and bequeath to my wife, during her life, €tll my 
messuages, lands, and tenements, with the appUrtemstneeer 
in Vine-street, in the parish o( Lambeth, which I hold by 
lease under Sir William East, for all the residue of. my 
term and interest therein ; and after her decease, I give and 
bequeath the same to my godson, Thomas James, fak i^xe- 

(a) 2 Ves. 418. (6) 1 Bro. C. C. 261 . 
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enters and administratoniy for all the residue of tke term 
or interest I shall have to come therein at my decease/* 
Lord Eldan heU, that, by the coatexl, the same landls 
held under a renewed lease passed by the devise, '' I 
agree," said his Lordship, *^ that in Coppmr^ Femyhough, 
and Hone ▼. Medcraftj this general principle is establiebed ; 
that trhere there is a general bequest, in the terms, ^all 
tey leasehold estates/ and the testator afteswards sur- 
renders, and takes a new lease, that is a rerocation. But 
it depends upon the context of the wlK>Ie will, whether 
that general doctrine is to be applied. A leasehold intei^. 
est for years may be disposed of by a will, made before the 
teetsftor acquired that interest. But the general doctrine 
is, that you must shew that intention." His Lordship then^ 
observed on other bequests in the will; and proceeded, ''In 
the disposition over after the decease of his wife, is not the 
eflfect a declaration that he gives all ? ' The same,' meai^s. 
' messuages, lands, and tenements ;' not this interest; , bat 
all he shaU have to come therein at his decease. These 
words are too plain to be narrowed in construotion, 80 as 
to say, he meant nothing more than what he had at the 
date of the will, and that, if he had any interest to eome 
at bis decease, he meant to give no part of that, if it was 
a new term or interest*' (a). ^ 



Section XII. 

Of Devises by persons who have both Lands \nfee and for 

years. 

If land is devised by any name given to land, as land, 
messuage, tenement, or the like, by a person who is seised 
in fee of land, and is possessed also of land for years ; the 

{a) 11 Ves. 383; 15 Ves. 236. 
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devise is interpreted to be of the freehold land alone, and 
will not pass the leaseholds^ unless there is farther evidence 
in the will, or collateral evidence, which explains the in- 
tention to be to extend the devise to them. 

Rose V. Bartlett was an ejectment for 40 acres of land, 
and two acres of meadow^ in Burnham. A special verdict was 
found, that Philip Scudamore was seised in fee of the land 
in the declaration, and demised it> by the name of four 
closes of pasture in Burnham, for 100 years, to Richard 
Batyne ; and that Richard Batyne, being possessed of the 
land, and being seised in fee of other lands and tenements in 
Burnham, devised in these words : — *' I will that my wife 
Elizabeth shall have Burnhams, and the lands thereunto be- 
longingy being three half-acres in Lentfield. And my will is, 
if she do marry, my son Nicholas shall have Burnhams^BXid 
three half-acres lying in Lentfield. I will and bequeath to 
my said wife Elizabeth all the rest of my lands lying in 
the parishes of Burnham and Hitchman, during the time of 
her life, and afterwards to my son, Bartholomew*** On this 
will, ^* all the Justices, absente Richardson, resolved, that if 
a man hath lands in fee, and lands for years, and deviseth 
all his lands and tenements, the fee-simple lands pass only^ 
and not the lease for years ; and if a man hath a lease for 
years, and no fee-simple, and deviseth all his lands and^ 
tenements, the lease for years passeth, for otherwise the 
will should be merely void'* {a). 

Rose V. Bartlett has been followed in the cases cited in 
the margin (6). In all of them, leaseholds for years were 

(«) Cro. Car. 292. v. Ambler, 1 £den.l51 ; Thompson 

(*) Davis r. Gibbs, 3 P. W. 26 ; v. Lawley, 2 Bos & P. 303. (In 

Knotsford v. Gardiner, 2 Atk. 450 ; this case there is an elaborate judg- 

Pistol r. Riccardson, 1 H. Bl. 26 ment of Lord EkUm, who reviewed 

note (o) ; (sec Addis v. Clement, 2 the cases which preceded it). 5 Ves. 

P. W. 456, & 6 T. U. 353). Chap- 476, S, C. 
man t\ Hart, iVes. 271 ; Whitaker 
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held not to pass under the devise which passed the freehold 
land. The devise^ and circumstances in each of these 
cases, it may be of practical utility here to transcribe. — 

In Davis v. Gibbs, Lady Boreham, being seised in fee of 
lands in Kent, and possessed of a mortgage for years of the 
manor of Cranbroke in Essex, and of an extended interest 
upon a statute in the manor of Bow-BrickhiU in Bucks,, 
devised all her manors, messuages, lands^ tenements, here- 
ditaments, and real estate whatsoever, in Kent, Essex, 
Bucks., Bedfordshire, or elsewhere within the kingdom of 
England, of which she was any way seised or entitled to, 
unto her nephew Henry Davis, and to her niece Elizabeth 
Gibbs, for their lives, equally, share and share alike ; and, 
after their decease, then the testatrix devised her said real 
estate to the right heirs of her said nephew Henry Davis, 
and of her said niece Elizabeth Gibbs, equally, in equal 
parts; to hold to them and their heirs as tenants in com- 
mon. By a farther clause, the testatrix, after several lega- 
cies, gave all the rest, residue and remainder of her personal 
estate, plate, gold, &c., and all her mortgages, bonds, spe- 
cialties, and credits, whatsoever they should consist of, after 
her debts and legacies paid, unto her said nephew Henry 
Davis, and her said niece Elizabeth Gibbs, equally to be 
divided between them ; and made her nephew and niece 
executors (a). In Knotsford v. Gardiner, John Colchester, 
seised in fee of several freehold lands, and possessed of several 
leasehold lands in the same parish, devised : '* I give, de- 
vise and bequeath unto Martha, my wife, for life, all my 
estates in London, &c.; and, after her decease, I give, de- 
vise and bequeath the aforementioned estates to my daugh- 
ter Arm Colchester, and her heirs for ever. Item, I give 
Bnd bequeath unto my wife all my goods and chattels, and 
bU other things not before bequeathed; and I make my wife 
«ole executrix (&)." Pistol v. Riccardson was an ejectment 

(a) 3 P. W. 26. (b) 2 Atk. 450. 
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for two leasehold fanns in Cumberland. The case 
stated, that one Christian Riccardson, being seised in fee of 
several lands, and also possessed of the two farms in ques* 
tion for the remainder of two terms of 1000 years, devised 
*^ all and every of his several lands, messuages, tenements* 
and hereditaments, whatsoever and wheresoever, whereof 
he was seised and interested in or entitled to,'' to his son 
for life, remainder to the heirs of his body. He then de- 
vised his personal estate to his wife and daughter^ and 
made the wife sole executrix (a). In Chapman v. Hart,ibe 
tedtator devised '' all his lands and tenements in or near 
Fowey,'' to the plaintiff. In this case, the will was attested 
by two witnesses only (6). In Wkiiaker v. Ambler, Richard 
W/dtaTcer, being seised in fee of freehold estates in the 
counties of Lancaster and Chester, and also possessed of 
leaseholds for years in Manchester, by his will, after giving 
some small legacies, gave and bequeathed all tiie rest, resi- 
due, and remainder of his personal estate, of what nature 
or kind soever the same might be, or wheresoever found, 
unto his wife, Mary Whitaker, to her sole and sepa- 
rate use for ever. He also gave and bequeathed all his real 
estates, wheresoever situate, lying, and being, unto his. 
said wife, Mary Whitaker, for and during the term of her- 
natural life; and from and after her decease, he gave 
and bequeathed the same to trustees, their executors and 
administrators, on certain trusts ; and, subject to such 
trusts, he gave, devised, and bequeathed all his said real 
estate to his nephews, Robert and Benjamin Whitaker, 
and their heirs for ever (c). In Thompson v. Lawley, Beilbif 
Thompson being seised in fee of the manor of Wheldrake, in 
the county of York, and other real estates, and also pos- 
sessed of a considerable personal estate, including, among 
other things, two leasehold houses, one situate at Putney 

(a) 1 H. Bl. 26, n. (a). (6) 1 Ves. 271 . (c) 1 Eden, 151. 
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in Surrey, and the other in Mortimer-street , Cavendish- 
square, held on beneficial leases ; by his will^ after di- 
recting that his funeral expenses^ debts^ and legacies, 
should be paid out of his personal estate, but, if his per^ 
sonal estate should not be sufficient to pay the same, his 
real estate should be charged with the deficiency; gave 
ctnd devised his manor of Wheldrake, and all other his 
manora, messuages, lands, tenements, and hereditaments, 
to trustees and their heirs, to the uses and for the trusts 
after-mentioned; that is to say, as to his said manor of 
Wheldrake, and all his other tenements and hereditaments 
in the parish of Wheldrake, in trust for the payment of 
certain annuities. He then devised as follows : as for and 
concerning the said manors, messuages, and other here- 
ditaments, so charged with the said annuities ; and as for 
and concerning all other his manors, messuages, lands, 
tenements, and hereditaments, in the said county of York, 
or elsewhere in the kingdom of Great Britain, to the use, 
&c. [uses in strict settlement]. After several farther devises 
and bequests, the will proceeds : ^* Lastly, I give and be- 
queath all my monies, securities for monies, goods, chat- 
tels, and effects, and all other my personal estate, not 
hereinbefore by me disposed of, to my brother, Richard 
Thompson, and to ray sister. Lady Lawley, in equal shares 
and proportions." The testator appointed his said brother 
and sister executors of his will (a). 

In the judgment, in the last case, it is said by Mr. 
Justice Rooke: '^ My opinion is founded on the case of 
Mose V. Bartlett ; which I consider as a rule of property 
not to be shaken. The cases cited (b) in opposition to the 
rule have all admitted it, but have proceeded on special 

(o) 2 Bos. & P. 303, 5 Ves. C. C. 78. Addis v. Clement, 2 

476. P. W. 456. Lane v. Lord Stan- 

(6) Turner v. Husler, 1 Bro. hope, 6 T. R. 345. 

,, o 
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t^ircumstances. With respect to the rule itself. Lord 
Hardwicke expressly said, it was not to be departed from ; 
snA Lord Mansfield held the same doctrine. I cannot 
agree ihat the rule has been so far shaken, that the onus 
is to be thrown on the personal representative of shewing 
that the leaseholds are not intended to pass : on the con- 
trary, I think that the leaseholds must be taken not to 
pass, unless special circumstances can be shewn clearly 
demonstrative of a contrary intent*'(fl)« 

The rule in Rose v. Bart let t is a rule founded on the 
intention(b) of the testator. Clearly, if it is the intention 
to pass leaseholds for years with the lands held in fee, the 
rule will not apply. It has been considered, on the in- 
tention, not to apply in several instances (c). In Addis 
V. Clement, Thomas Addis, seised in fee of land, and 
possessed of a lease for 21 years held of the church of 
Hereford, and other lands in D., all in the possession of 
A. and jB., tenants at certain rents; and it being by reason 
of the long unity of possession very difficult to distinguish 
the fee-simple from the leasehold premises; devised all his 
messuages, lands, and tenements, in the parish of D., 
which he then stood seised or possessed of, or any ways in- 
terested in, and which were in the possession of A. and B., 
to his wife, Jane, for life, remainder to his brother, James 
Addis, and the heirs of his body, if then living; re- 
mainder, if his brother James were then dead, or should 
die without issue, to the plaintiff, John Addis, for life, 
with a power to make a jointure ; remainder to trustees to 
support, &c.; remainder to the first, &c., son of the plain- 
tiff, John Addis, in tail-male successively; remainder to 
the testator s sister, Eleanor Bradshaw, for life; with 

(a) 2 Bos. & P. 319. ley v. Hurle, 5 Ves. 540. Dixon 

(6) Ihid, 312, 318. v. Dawson, 2 Sim. & St. 327. 

(c) Addis V, Clement, 2 P. W. Slawin v. Farside, ibid. S. C. 
456. See 6 T. R. 353, 354. Hart- 
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remainder to her firsts &c., son, in tail-male ; remainder to 
the testator's brother-in-law, Thomas Ddahay, in fee. 
And all his goods and chattels, money:, and^ personal 
estate, were bequeathed to his wife, June Addis, who was 
also made executrix. Against the plaintiff it was ob- 
jected, that the leasehold premises^ especially for so short 
a term as 21 years, could never have been intended by the 
testator to pass either for life or in tail, or to trustees to 
preserve contingent remainders; neither could it be sup- 
posed the testator thought of empowering the plaintiff, the 
devisee for life, to make a jointure thereof; and that here 
being some fee-simple lands which would satisfy the 
words, the leaseholds should be included in the bequest of 
the personal estate to the wife. By the Lord Chancellor 
King: '^ The question upon this will of Thomas Addis is, 
whether the leasehold passes with the freehold. I must 
Own the limitations are improper; but then, the words of 
Ihe will are very strong; all the lands which the testator 
was 'seised or possessed of, or any ways interested in;' 
v^hich words 'possessed of or interested in,' properly 
irefer to a leasehold estate, and distinguish the present 
case from that of Rose v. Bartleit, where the words 
^ possessed of or any ways interested in,' are not to be 
found. And as this lease for 21 years was held of the 
c^hurch, and was always renewable, the testator might 
look upon himself, from the right he had to renew^ as 
Laving a perpetual estate therein, a kind of inheri- 
tance; and, therefore, the leasehold premises ought, I 
think, to pass by this will" (a). In Hartley v. Hurle, 
a person gave, devised, and bequeathed all his messuages, 
lands, tenements, and hereditaments, whatsoever and where- 
soever, to (trustees) their heirs, executors, administrators 
and assigns, according to the several and respective 
estates and interests therein, upon trust out of the rents, 

(a) 2 P. W. 456. 
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issues, and profits of his said messuages, lands, tene- 
ments, and hereditaments, to pay, &c. [various trusts]; 
and upon farther^ trust, to pay all the rest and residue of 
the said rents, issues, and profits (subject to ground-rents 
and other out-goings in respect to his said messuages, lands> 
tenements, and hereditaments), to, &c« The Master of the 
Rolls (Sir Richard Pepper Arden) : " The first words * mes- 
suages, lands, tenements, and hereditaments,' alone, cer- 
tainly would not pass a leasehold estate ; but I am clearly 
of opinion, that what follows is sufficient. He gives his 
messuages, lands, tenements, and hereditaments, to the 
trustees, their heirs, executors, administrators and assigns, 
according to the several and respective estates and interests 
therein ; and the word ' ground-rents' puts it out of all 
doubt" (a). 



It should seem, farther, that leaseholds for years will 
pass by the same clause which devises the fee-simple 
lands of the testator, if they appear to be separately named 
by any word in the devise. In the following cases, they 
have been understood to be separately named by the words 
'mines,' 'rents,' and * farms.' In Lowther v. Cavendish, 
Sir James Lowther, being seised in fee of a large real 
estate, and possessed of leasehold estates in Cumberland, 
on which he had several coal and lead mines, gave and 
devised all his manors, messuages, lands, tenements, mines 
of coal, lead, and all other mines, rectories, advowsons, 
tithes, rents, and hereditaments whatsoever, situate, lying, 
and being within the county of Cumberland, to Sir William 
Lowther [in strict settlement]. The testator, lastly, be- 
queathed all his goods, chattels, and personal estate, not 
otherwise disposed of, to Sir William Lowther, whom he 
appointed sole executor. The testator's estates in Cum- 
berland consisted both of lands of inheritance, and of 

(a) 5 Ves. 540. 
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collieries and lands held under sixteen different leases from 
^variotts persons. On this will and the circumstances, the 
Lord Chancellor Northingtonj who made many observations 
on the cases of Rose v. Bartlett, and Addis v. Clement, 
decided principally on the words * rents' and ' mines of 
coal' in the devise, ^* that the leaseholds passed entailed 
with the other lands to Sir William Lowtherj and not by 
the residuary clause, or the constituting him executor" (a). 
In JLane v. Earl Stanhope, a testator was seised in fee of 
freehold messuages, lands, and hereditaments in the 
counties of Kent, Essex, and Surrey ; and particularly of 
230 acres of land, part of a farm in the parish of Buck-- 
land, and Buckland Dane, in Kent ; which farm contained 
390 acres, of which the 230 mentioned were freehold. And 
he was possessed of 160 acres, the residue of such farm, 
under a lease from the Archbishop of Canterbury iot 21 
years, which lease was renewable. The whole of the 
farm, as well the leasehold as the freehold parts of it, 
X^as at the time of making the will and of the death of the 
testator, in the occupation of Ingram Bromley , as his 
tenant ; and was held by Bromley y and had been as far 
'back as could be discovered, held by former tenants, as one 
entire farm, without any distinction as to any part of it 
\)eing freehold or leasehold. The testator,* being so seised 
and possessed, devised in the words : " I give and devise 
all my manors, messuages, or tenements, houses, farms, 
lands, wood-lands, hereditaments, and real estate, what- 
soever and wheresoever, to Richard Bettinson'* [in strict 
settlement] ; all the rest and residue of my ready money, 
rents in arrear, and personal estate whatsoever, I give 
and bequeath to the said Richard Bettinson, whom I do 
hereby make and appoint sole executor and residuary 

(a) 1 Eden, 99. Amb. 356. 
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legatee." Principally on the word * farms' in this will, 
it was determined that the leaseholds for years passed 
under the devise of the lands of inheritance (a). 



Section XIII. 

Of Devises by Persons who have both freehold and copy- 
hold Lands. 

A DEVISE of copyholds is an appointment of a use. The 
Stat, of Wills, 32 Henry VIII., c. 1, does not extend to 
copyholds ; nor, by the common law, are they, by particular 
custom, devisable, excepting by way of appointment in 
pursuance of a surrender to the use of the will. Before the 
statute 55 George III., c. 192, a will of copyholds was at 
law, and, excepting particular cases, in equity also, ineffec- 
tive without the surrender (6). That act makes the sur- 
render simply unnecessary. It neither invalidates the sur- 
render if made, nor empowers a copyholder to make a will. 
A will of copyholds is still an appointment (c). 

If land is devised by any name given to land, as, land^ 
messuage, tenement, hereditament, or the like, by a person 
who has both freehold and copyhold lands; it should 
seem, that the devise is always at law, and, excepting the 
single instance of a devise for payment of debts {d), in 
equity also, interpreted to be of the freehold land alone, 
and will not pass the copyholds, unless there is farther 
evidence in the will (e), or collateral evidence, which ex- 
plains the intention to be to extend the devise to them (/). 

(a)6T. R. 345. See 9 Price, 577. (e)Doei;.£arlLacan, 9£ast,448 

(b) Milbourn v, Milboum, 2 (/) Hawkins v. Leigh, 1 Atk. 
Bro. C.C. 64. 387. Byas v. Byas, 2 Ves. 164. 

(c) Noel r. Hoy, 5 Madd. 38. Judd v. Pratt, 13 Ves. 168; 15 Ves. 
{d) Sampson v. Sampson, 2 Ves. 390. Hodgson v. Merest, 9 Price, 

& B. 337. 556. 
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In Hawkins v. Leigh, a person devised in the words : — 
*^ As for my worldly estate and goods, I dispose thereof as 
follows ; videlicet. In regard a great part of my lands are 
already settled, and the great tenderness and affection, and 
prudent management I have always found in my wife 
Catherine ; for the kindest return and acknowledgment, 
therefore, I give all my lands unsettled, and all my goods 
and chattels of what nature and kind soever, to my said 
wife for life, and afterwards to my younger children, in 
such manner as she shall think fit to dispose of the same.'' 
The testator died seised of freehold lands in fee-simple, 
and also seised to him and his heirs of customary mes- 
suages held of the manor of H. and B. ; and were [that 
is, both the freehold and copyhold were], unsettled lands, 
and the latter not surrendered to the use of his will. Lord 
HardvAcke : — ^' The only question is, as to the copyhold 
estate, whether it passed by the will ; and this must de- 
pend upon circumstances. Where there is a general de- 
vise of lands, and there is no surrender of the copyhold 
lands to the use of the will, the construction at, law is, 
that they do not pass by the will ; especially, where there 
are other words which may answer the intention of the 
testator mentioned in the will ; for copyhold lands are not 
properly the subject of a devise, as they pass by the sur- 
render, and not by the will. I do not think the outset of 
the will, ^my worldly estate and goods,' will carry it farther 
tha>i the subsequent words, ' all my lands unsettled, and 
all my goods,* &c.; for as the lands settled were only free- 
hold, naturally, the lands unsettled must be of the same 
kind. Therefore, I am of opinion, upon the words of the 
will, the copyhold lands will not pass (a)." The word 
* especially/ used by Lord Hardwicke in this decision, 
amounts, it is apprehended, to d fortiori. The meaning 

(a)l Atk. 387. 
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of his Lordship appears to be, that i;rfiere there is a general 
devise of land, and there is no surrender of the copyhold 
lands to the use of the will, at law, the copyholds will 
not pass : d fortiori, therefore, they will not pass, if the 
testator has freehold lands to satisfy the words of the 
devise. In By as v. By as, a person seised of fireehdU land, 
and of copyholds of the nature of Borough-English descen- 
dible, not only to the younger son, but to the yooi^er 
daughter, which copyholds were not surrendered to the use 
of his will, in the introduction to his will desired all his 
just debts to be paid ; then made a provision for his 
daughters and his wife, and a farther eventual provision 
for the daughters after the death of his wife ; and gave all 
the rest and residue of his estate, real and personal, of 
what nature or kind soever the same might be or consist 
ot, at the time of his death, to his wife, her heirs, exe- 
cutors, administrators and assigns. By the Master of the 
Rolls, Sir John Strange: — "The will stands for consider- 
ation on the general expression, ' all the rest,' &c. The 
cases have turned, in the construction, on the question of* 
fact, whether the testator had what would answer th^ 
words of his will, on which the words would operate. 
Then [that is. If he had], the surrender should not be sup- 
plied [in favour of a wife or children] ; as was before Lord 
Talbot, in 1735, and the case of Bethlehem Hospital, 10th 
June, 1735, that ' all my lands ' would not pass copyhold 
lands not surrendered, if there were other lands to satisfy 
the words ; but, if surrendered, that will explain the gene- 
ral words, and pass them. Here is that which would 
come within the descripti<m of ' real estate.' Then, with- 
out a surrender to the use of the will, or mention of copy- 
hold, the court will not take it from the heir. In the 
present case, there is nothing, either by act, as by sur- 
render, or by words, altho\igh no surrender, to warrant the 
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eourt to say, the younger daughter is disinherited of that, 
-which, by law, ought to descend to her, and that the mo- 
ther is entitled to the benefit of this copyhold " (a). 



Bbfore the statute 65 George IIL, c. 192, if a person, 
seised of freehold and copyhold land, made a general de- 
vise of land for the payment of his debts, but did not sur- 
render his copyholds to the use of his will, if the freeholds 
were not sufficient for the purpose, the court of Chancery, 
in favour of the creditors, accepted the direction for pay- 
ment of debts to imply an intention in the testator to in- 
clude the copyholds in the devise, and, on the intention, 
supplied the surrender. Thus, in Drake v. Robinson, a 
testator devised all his real estate to trustees and their 
heirs, for the payment of his debts. He was seised of 
several freehold and copyhold lands, but did not surrender 
the latter to the use of his will. Part of the copyhold was 
of the nature of Borough-English. It was objected : "The 
copyhold does not pass by this devise ; for although, in the 
case of creditors, equity will supply the want of a sur- 
render, yet the copyhold ought ever to be mentioned in 
the will, especially where, as in the present case, there is 
ct freehold estate that will satisfy the words of the will.'' 
By the Lord Chancellor Parker : '* If the copyhold passes, 
the youngest son, who is entitled to such part thereof as is 
Borough-English, must contribute to pay his proportion of 
the debts. As betwixt the sons it is a doubtful case ; but, 
with regard to the creditors, if there be not an estate suffi- 
cient for the payment of the debts, without the copyhold 
lands, my opinion is, that these ought to pass. The man is 
not a just man, unless he takes care to pay his debts ; for 

(a) 2 Ves. 164. 
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wluch reason, he has made choice of words large enough 
for that purpose, a copyhold estate being a real estate. And 
since the testator s first intention is to be honest, and pay 
his debts, to cramp such his design, by a narrow construc- 
tkm, seems like being accessary to the making such tes- 
tator a knave, even against his will. But let the Master 
first see, whether there be enough without the copyhold for 
the payment of the debts" (a). In Haskwood v. Popt^ it 
was determined l^ the Lord Chancellor Talbot^ that '^if 
a man devises all his lands, tenements, and hereditaments, 
in trust to pay his debts and legacies, and the testator has 
some freehold and some copyhold lands, only the freehold 
lands shall pass, for his will must be intended of such 
lands and tenements as are devisable in their nature. Se- 
cus, if the testator had surrendered his copyhold lands to 
the use of his will, because this shews he did intend to 
devise his copyhold. But even, in the first case, if the 
freehold were not sufficient to pay his debts, when the 
testator devises all his lands in trust to pay his debts, it 
seems, rather than the debts should go unpaid, that the 
copyhold shall in equity pass " (b). 

Since the statute 55 George III., c. 192, a surrender not 
being essential, at law or in equity, to the validity of a 
will of copyholds, it should seem, that if, at the present 
day, a person devises land, generally, for the paymrat of 
his debts; in equity, the simple direction for the pay- 
ment of debts, without supplying the surrender, wiU 
be sufficient to extend the devise to the unsurrendered 
copyhdd lands of the testatcur, provided the freehold 
lands are not sufficient for the purpose. But it has 
been determined, that if the freehold lands of the tes- 
tator are sufficient to satisfy the debts, the copyholds 

(a) 1 P. W. 443. (6) 3 P. W. 322. 
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^will not pass, even in equity, by the general devise in the 
iwll(a). 

If there is a devise of land, generally, in a will, it 
appears collateral evidence is admissible to explain the 
intention to be to include copyholds in the devise. 

In Car v. Ellison, William Car devised as follows : *^ I 
give and devise all my messuages, lands, tenements, and 
hereditaments, in St. Helen's, Auckland, and elsewhere 
in the county of Durham, and all other my real estate, 

to. Sir Ralph Milbank and Hedworth, and to their 

executors and administrators, for 600 years [on various 
trusts] ; and, after the determination of the said term, 
I give all the premises to my wife for and during her 
natural life, without impeachment of waste." The copy- 
holds were not surrendered to the use of the will, the 
testator having an equitable estate only in them, the 
legal estate being in trustees. By Lord Hardwicke : ^* 1 
am of opinion the trust of these copyhold estates will pass 
nvithout a surrender to the uses of the will. This being 
out of the case, the next question is, whether here 
is tt sufficient indication of the testator's intention that 
the trustees should have the copyhold as well as the real 
[freehold] estate. As to this, the words of the will and 
the nature of the case must determine it. There is no dis- 
pute but the words are large enough to pass the copy- 
hold lands. There cannot possibly be larger to pass any 
real interest a testator has in lands, than ' all other 
my real estate.' The words, then, being large enough, 
the next question is, whether it appears to be the intention 
of the testator they should pass. The real estate was 
originally the inheritance of the wife, consisting of part 

(a)Mal]abar v. Mallabar, Cas. Ithell v.^Beanc, 1 Ves. 215. Tudor 
temp. Talb. 78. Lindopp v, £bo- v. Anson, 2 Ves. 582. 
raU, 3 Bro. C. C. 188. See abo 
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freehold and part copyhold. Upon the marriage, the 
freehold lands were by settlement conveyed, by the fine 

of the husband and wife, to Sir Ralph Milbank and 

Hedworth, in trust for the husband and wife during their 
joint lives, and the survivor, with remainder to the heirs of 
their two bodies, remainder in fee to the husband. Mr. Car 
and his wife likewise made a surrender of the copyhold 
lands to the same trustees, and for the same purposes, 
with the freehold lands. After this, the husband makes 
his will. What appears to be the intention ? Why, as 
the wife had been so generous as to give the remainder 
in fee to him, he was willing to return the compliment to 
her. It cannot be presumed that the testator intended to 
sever the copyhold, which came at the same time with the 
freehold, and, therefore, this is a strong circumstance 
to indicate the testator's intention; and to construe it 
otherwise would be to dismember the estate, which could 
never be meant, when he devises to the same trustees as 
were under the settlement. The material circumstance 
here is, the intention of the testator to restore the estates to 
the wife, from whom they originally came; and, there- 
fore, he could not mean to dismember and sever the copy- 
hold estate from the freehold." His Lordship decreed the 
copyhold land passed to the trustees by the general words 
of the will (a). 

It farther appears, that a surrender of copyholds to the use 
of a will (for the statute of George III. does not invalidate 
a surrender), is, at least in equity, admissible collateral 
evidence to prove that copyholds are meant by the testator to 
be included in the general devise in his will. In Tendril v. 
Smith, it is stated by Lord Hardwicke : " Where copy- 
hold lands are surrendered to the use of a will; by a 
devise of lands generally, the copyhold will pass, notwith- 

(a) 3 Atk. 73. 
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standing there are freeholds to answer such devise" (a). 
And^ again, in Goodwyn v. Goodwyn^ where a testator 
devised ** all his messuages, lands, tenements, and here- 
ditaments whatsoever, in Norfolk ;" Lord Hardtoicke was 
of opinion, '' that the copyhold lands were comprised, from 
the intent to pass them ; although there are several cases, 
that a devise in general words of all lands and tenements 
will not comprise copyhold lands, which are not surren- 
dered to the use of the will, so as to shew an intent to 
comprise them. And where the intention of the testator 
of raising portions or payment of debts may be answered 
by freehold lands, the court will not suppose he intended 
to pass the copyhold. And, although surrendered, yet if 
the words are not sufficient to take them in, they will not 
pass. But here they are sufficient, and the surrender 
effectuates that intent (ft)." In Doe v. the Earl otLucan, 
it is said by Lord Ellenborough: '^ In construing the de- 
vise in question, I shall proceed merely on the testator's 
intention, as I collect it from the face of the will ; for I am 
afraid to look at any argument of intention to be derived 
from the surrender to the use of his will ; although 
perhaps it may be proper to be regarded even in this 
dourt, as it certainly would be in another court ; but it is 
:Kiot necessary for me to give any opinion upon that point, 
for I profess to determine this case on the intention^ as 
<^ollected from the words of the will only" (c). On this 
passage it is observable, that it appears from many aiitho- 
Tities, that, in general cases, if an intention is discovered in 
a will((/), collateral evidence, unless it tends to have no legal 
effect (e), is admissible to explain it ; that the evidence is 

(a) 2 Atk. 85. sey, 1 Bam. & A. 550 ; 3 Barn. & 

(6) 1 Ves. 226. C. 870. See Chapter III. 
(c) 9 East, 460, (c) Doe v. Greening, 3 M. &S. 

((f) Goodtitle v. Southern, 1 M. 171. Doe v, Westlake, 4 Bam.& 

& S. 299. Doe v. Tlie Earl of Jer- A. 57. 
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admissible at law and in equity ; that it appears, in equity, 
a surrender to the use of a will is^ on a derise of land 
generally, evidence sufficient of an intention to include the 
copyholds; and that in Tendril v. Smith, ^nd Goodwyn v. 
Goodiwyn, the expressions of Lord Hardwicke are general, 
without distinction of courts. 



It remains to notice, that copyhold lands will pass by 
the same clause which devises the freehold lands of the 
testator, if the copyholds appear to be separately named 
by any word in the devise. In Doe v. the Earl of hiuuin, 
they were held to pass principally under the word ^farms' 
in the devise (a). 



Section XIV. 

Of a Devise without words of Inheritance. 

The technical effect of a limitation to A., without 
adding any words of inheritance, is to convey to il. a life- 
estate only. If, therefore, a person seised in fee, devises 
to j1., without any words of inheritance, the legal effect 
of the devise is to convey to j1. an estate for life. only, 
unless there are farther words in the will which explain the 
intention to be, to give to the devisee a greater estate (ft). 
** Another distinction," said Lord Mansfield, in a case 
before him, after observing on prospective devises of lauds 
of inheritance, ^' founded on the notion that a will affect- 
ing lands is merely a species of conveyance, and dmved 

(a) 9 East, 448. v. Edmonds, 7 T. R. 635. Doe 

(6) Roe t7. Blackett, Cowp. 235. v. Allen, 8 T. R. 497. Foster t;. 

Denn V. Gaskin, i&u/, 657. Right Lord Romney, 11 East, 594. 

V. Sidebotham, Dougl. 730. Roe Denne v. Page, ibid, 603, note (6). 

V, Bolton, and Right v, Russell, Doe v. Westley, 4 Barn. & C. 667. 

cited, ibid, 732. Hay v. Earl of Fawcett's case, 1 Roll. Abr. 834, 

Coventry, 3 T. R. 83. Goodtitle 844. Roe v. Holmes, 2 Wils. 80. 
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fiom the Bame source, is this : The law of England^ in 
the conveyance of real estates, requires words of limita- 
tion, in the donation or grant, to the creation of a fee. 
Without the word heirs, general or special, no man can 
create a fee at common law by conveyance. When wills, 
therefore, were introduced, and devises of real property 
began to prevail; being considered as a species of con- 
veyance, they were to be governed by the same rule. 
Therefore, by analogy to that rule, in the construction of 
devises, if there be no words of limitation added, nor words 
of perpetuity annexed, which have been held tantamount, 
60 as to denote the intention of the testator to convey the 
inheritance to the devisee, he can only take an estate for 
life. For instance, if a testator by his will says, I give my 
lands, or such and such lands, to A.; if no words of limi- 
tation are added, A. has only an estate for life" (a)* 



It frequently happens in a will, that two estates are 
separately devised to the same person ; one with words of 
inheritance, and the other without them. In these cases^ 
it appears,. the devise of inheritance is not, by itself, evi- 
dence sufficient of an intention to devise both lands for an 
estate of inheritance. 

It is stated in Rollers Abridgment : '^ If a man devisees 
in this manner; I devise Black Acre to my daughter F., 
BXkd to the heirs of her body begotten. Item, I devise to 
my said daughter, White Acre ; the daughter shall have 
but an estate for life in White Acre, for the word * Item' 
does not amount to * in the same manner.' — If a man de- 
vises Black Acre to one in tail and also White Acre; the 
devisee shall have an estate-tail in White Acre also, for this 
is all one sentence, and so the words which make the 
limitation of the estate extend to both." (b). In Spirt 

(a) Cowp. 306. (6) 1 Roll. Abr. 844. 

N 
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v. Bence, a t^tator devised in the. words: M I ^ve Umny 
son Henry 3Xid his heirs freely my bouse in the>botoiigh^ 
of : WickymtTf in whieh I dwell. ~ Item, I give to my said' 
son Henry my house and lands in Impsteade. 'Item^i^i^ 
gi^e^to him two housesin TFicJEu^rry inf^thetenureiofiJ.^. 
Itemy 1 give to the said Henry my fiasturesr, called^ tki^ 
South Fields, and one meadow called Warhay, in Wickwan^if^ 
(the land, in question). Also, I will that all bargaihs> 
grants, and /covenants, which I have from Nickoias^ We&&(; 
my son Henry shall enjoy, and his heirs forever; asidi^r^ 
latck of heirs .of his body, to<remain to my son Eramm' fat 
ever/' It was held 'Hhat Henry had but an estate focJife' 
in the land in question, and that the last clause, 'and for 
lack of heirs of bis body/ shall extend only to the landi^ 
in that clkuse; viz., to .the bargains and grants. And tlnrf' 
when the testatcnr gave to Henry in fee, and thento £ki^ 
only, not mentioning any estate, the law shall construe it* 
that he shall have the lands but for life ; and that Ihe^ 
testator did not intend a greater estate ; and for the m^onl' 
^also,' it is no more than the word 'and,' and ^b^. not 
extend to the quantity of the estate, but to the olause'foK 
lowing" (a). In Pake y. the Archbishop of Canterbwrpf 
a testatrix devised in the words: '' I give and bequeath ib' 
the>reverend Henry Taylor, my farm and \fxxxd» z^ Moystim 
in Lincolnshire, to him, his heirs and assigns for etvexVand^ 
I also give and bequeath to the said reviBrend Henry. Te^i^ri 
my farm and manor of j%MoriieCiQi/r^, in the* cQuntJ^/«C: 
Kent.*' " The only question^" said Lord Eldoti, ^^omdjiis 
devise is, whether the word ' also,' has precisely the s^m^ 
operation as the additioi] of the words ' his h^rs audi 
assigns for ever,' in the devise of the oth^r « estate. jnone^^ 
diately preceding. Upon reflection, although ;{; brieve* 
the court of King's Bench has gone as far J^ ,tl;i^ ,099- 

(fl)Ciro. Car. 368. -if- .-^^ 
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stnictioa of the word 'also/ as Sir Arthur Piggott obn« 
tohded, it seems to me, that all the old rules against dis- 
inheriting an heir, except by plain i¥ords or necesMiry 
implication, are gone, if such a construction is to prevail. 
My opinion therefore is, that this devisee took an estate 
for life only in the farm and manor of Eythorne 
Court*' (a). 

After devises of estates pf inheiitance, it sometimes hap- 
pens that cross-remainders of the land are Umited without 
words of inheritance. In these cases, unless there are 
fiurther words in the will to explain the intention to be (lifr 
feirenty the devisee takes an estate for life only in remainder. 

In Pettywood v. Cook^ one Hawkins was seised in fee of 
three houses in Bury, and devised them to his wife forlife, 
the remainder of one other of the messuages to Robert his 
son, and his heirs, the remainder of one other of the messuages 
to Christian his daughter, and her heirs ; and of the third 
tnessuage, to Joan, his daughter, and her heirs. And did 
further will that if any of them died, without issue, that then 
the survivors should enjoy totam illam partem equally di- 
vided between them. All the Justices of the King's Bench 
held, '' that, by the devise, only an estate for life is limited to 
the survivor; although the words are 'that the survivor 
shall enjoy totam illam partem ;' that is [for these words 
mean], all the messuage, and not all the estate the party 
dying had in the messuage ; for no estate being limited, it 
shall be intended but an estate for life" (&). In Wood- 
ward V. Glasbrook, a testator devised a house in JLime^* 
street, to his sons James and Thomas, and the heirs of 
their bodies, in equal moieties ; and devised other houses to 
his other children in like manner ; and then added, '^ but 
my will and mind is, that if any of my said children shall 

(a) 14 Ves. 364. The argument (6) Cro. Elii. 62. Hav^kiris' case, 

of Sir A. Piggott is not reported. 2 Leon. 129, 193. S. C. 

N 2 
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die before 21, or unmarried, the part or share of him or her 
so dying, shall go over to the survivors." On this will 
it was determined, " that, by the devise over, only an 
estate passed to the survivors for their lives" (a). 



Section XV. 

Of a Devise for Life, without Impeachment of Waste. 

A COMMON devise is to a person for life, without 
impeachment of waste. Waste appears to be any injury 
illegally done to the estate, which depreciates the value of 
the inheritance. To cut down timber, as an instance, is 
waste. The conversion of land from one species to another 
is waste. To convert wood, meadow, or pasture into ara- 
ble ; to turn arable, meadow, or pasture into woodland ; * 
or to turn arable or woodland into meadow or pasture, are 
waste : for it not only changes the course of husbandry, 
but the evidence of the estate, when such a close, which is 
conveyed and described as pasture, is found to be arable, 
and e converso. And the same rule is observed, for th^ 
same reason, with regard to converting one species of edi- 
fice into another, even although it is improved in its value. 
To open the land to search for mines of metal, coal, &c., is 
waste; for that is a detriment to the inheritance; al- 
though, if the pits or mines were open before, it is not 
considered to be waste to continue to dig them, and the 
tenant is entitled to their produce, as an ordinary annual 
.profit of the land (6). The punishment of waste is the 
forfeiture of the place wasted, and treble damages (c). He, 
then, who is tenant for life, '* without impeachment of 
waste," is free of the liability to be sued for waste, and 

(a) 2 Vera. 388. (c) Ibid, 283. 

(6) 2 Bl. C. 281, 282. 
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consequently of the punishment for it. But, farther, to 
be unimpeachable for waste, is not merely the negative 
privilege of impunity ; it is a license to commit waste (a). 
In particular, a tenant for life, ^'without impeachment of 
waste/' is entitled to cut down timber on the estate ; and 
the moment it is cut down, it becomes his own pro- 
perty (6). 

But although a tenant for life without impeachment of 
waste may legally commit many kinds of waste, he may 
be restrained by an injunction, out of the court of Chancery, 
from committing many other kinds of waste, which, in 
the consideration of the court, were not intended by the 
testator to be within the protection of the clause, '' without 
impeachment of waste." In Vane v. Lord Barnard, the 
defendant was tenant for life without impeachment of 
waste, remainder to his son for life, and, having taken a 
displeasure against his son, got 200 workihen together, 
and began to pull down the family mansion, Raby Castle ; 
but he was stopped by the Lord Chancellor Cowper, and de- 
creed to repair it (c). In Sir fler6€r/ PacAmg^o/i 's case, Lord 
Hardwicke granted an injunction to restrain the cutting 
down of timber in a park, the trees being an ornament and 
shelter to the mansion-house (d). In Strathmore v. Bowes, 
the husband of a tenant for life, without impeachment of 
waste, was restrained from cutting down young saplins, 
not fit to cut as timber ; and also from cutting down tim- 
ber trees in pleasure plantations a mile distant from the 
house (e). The principle of granting an injunction to pre- 
vent the cutting of trees applies to trees planted for the 

(fl) Co. Litt. 220 a. (c) 2 Vera. 738. 

(6) Lewis Bowles' case, 11 Co. (i) 3 Atk. 215. See Lawley v, 

79 b. Pyne v. Dor, 1 T. R. 55, Lawley, cited Jacob Hep. 71, 

Williams v. Williams, 12 East, note (6). 

206 ; 1 Vcs. 205. 3 Bingh. 211. (e) 2 Bro.C. C. 88. 
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ornament of tthe estate, as distinguifthedirom ^<t omaroent 
of the mansion-^bouBe, although they : are distant, andevta 
are not seen from the house (a); and also to tre^ j^aated 
by a testator purposely for .ornament, although, in. ppiat 
of taste» their, effect is not omaraeatal (6) ; andi farther, ti> 
trje€» planted for the purpose of excluding objects, feom 
view(c). But it appears, the principle does not esteiid t^ 
a.woodi c^Qvering thirty acres^ although omameiKfcal (i2) ; 
nor tolrees which happen to, be ornamental^ if they w«pr# 
pot planted^ noi; have been left standing, purposelyjfor onu^ 
ment (e) ;/ Qor to trees planted to protect the estate frenit 
tho effects of the sea (/) ; nor to ti^dJit for theip«rpoim 
of timber, although yoUng, and wh|oh a tenant in fee» act^ 
val a husbandrlihe manner,* would tioti oiit (g). 






. J •• • x'>\ :i ; // 



Section XVI, 

Of IJevises in joint- tenancy, and in common. 

A DEVISE to two or more persons c)reates o, joint -^-tenqmy^ 
im)[|9ss jt appears to be the intension of the testator to 
devise to them in common (h), 

,i j^ew^^s^toi^c^^b^. supposed to. understand the teqhni- 
cs^H, terms, , f* JQi^jt-teyancy/' and " tenancy in CQmmon ;" 
although t|i^ understaifd the practical distinctions bet>vee» 
a , joint ipterest . in la^d . with . sffrvivorsbip^ . and ^epfoiate 
int^f e^^ in^u{:^divided shares of it without survivorshipf. If 

(a) Marquis of Downshire v, 70 ; 6 Madd. Rep. 17. . 

Lady Sandys, 6 Yes. 107. Cf) Ibid. 

(6) Ibid, 1 10. Jacob Rep. 71 . (g) Smythe r. Smythe, 2 Swaost. 

(f) Day V. Merry,. 16 Ves. 375. 251. . j 

{d) Burges v. Lamb, 16 Ves. {h) Anonymous, Cro. Eliz. 431. 

174. Clerk v. Clerk, 2 Vera. 3^3. Doe 

{e) Coffin V. Coffin, Jacob Rep. v. Ironmonger, 3 East, 532; 
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attestatDr intends to give to two or more devisees a- jmU 
interest in all the land, with survivorMp, he intends to 
brdaitdi whati is techmcally called, a joint-tenancy ; if he 
intends to give tbe devisees, encA separately, an interest in 
an undivided share of the land, he intends to <;reate,' wiiltt 
ifl/ti^hnicatly called, a tenancy in common. Ih a joint- 
teneaocy,; the land is not divided : in a tenancy in commotio 
ilvis; namely, intd undivided shares ; in other words, into 
shaiies of undistinguished land. It is, then, the intent to 
didde (a) the land, which makes a tenancy in conknon. 
Thid intent may be expressed by ihe words of the devise, 
or implied ih tbeoi:* Words of non-survivorship of interest 
>¥il^ imply division of the land (6). 

A tenancy in common has been held to be' created l^tbe 
foUowing words of devise :— 

*' I devise, &c., to my wife^ for her life; and, after her 
deaths to il. £• and C*, and their heirs respectively for 
eve r" (c). 

'5 1 will that my lands, called Earth-pits^ shall equally 
remain to Jbeii» and Mary, my two daughters, and the 
heir^ of their two bodies" {d). 

*'£-'d^ise, &c., to my two sons equally; and thfeir 

lieire"(e). ' ->» 

^*P devise, 8cc., to ill and B., to hold to thetii/ thfeir 

Ileitis '^Vid' aligns fbt ever, part and part alike (/),'afad 

^i'^^df them to have as much as the oth^r-'(g).' ' ^ 

'^'^I give and devise to my two sons, and their heirs, and 

l)k longer livei* of them, equally to be divided between 



K 



(a) 2 Vein. 323. Cowp. 660. EJiz. 444. 

3 East, 537. (c) Lewen v. Cox, Cro. Eliz'. 

' (6)' i Salk. 227. 3 Burr. 1885. 695. See i6«/, 444. 

(c) Torret v. Frampton, Style, (f) See 2 Atk. 122. 

4'34. (g) Thorowgood u. Collins, Cro. 

Xd) Shepherd's case, cited Cro. Car. 75. 
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them and their heirs, after the death of my wife, all ihat. 
my messuage/' &c. (a). 

f^I devise, &c. [a leasehold foryears], to my wife' for 
life, and, after her death, to il., and her three sons, equally 
amoQgst them" (b). 

** I devise, &c. [two houses, held under a lease for 
years], to my nephews, John Prince and John Heylin : and 
my will and meaning is, that the rents of my said tw» 
houses shall be equally shared and divided between them, 
the said John Prince and John Heylin^* (c). 

'M devise, &c., to (trustees) and their heirs, in trusjt, to 
permit my three sisters, and their assigns, to hold and 
enjoy the said premises^ and to receive the rents thereof, 
to their sole and separate use, as they shall appoint, not- 
withstanding their coverture ; and as my said sisters shall 
severally die, I give the premises to their several heirs", (d). 

" I devise, &c. [freehold and leasehold estates], to4'i ^ 
trust to pay out of the rents and profits [certain annuities], 
and the remaining profits I give to >!., in trust for my six 
younger children, to be distributed among them in joint 
and equal proportions" (e). 

."I devise, &c. (to trustees), and their heirs, on trust, 
by sale or mortgage of any part, to raise so much to pay 
all my debts as my personal estate shall not extend to 
the remainder of all my estate to go and be equally divid 
amongst my three younger children, and the sui*vivor 
them, and their heirs for ever" (/). 

^' I devise, &c., to my five sons and daughters, an< 
the survivors and survivor of them, and the executors an 



(o) Blisset V. Cranwell, 1 Salk. (c) Prince v. HeyliD, 1 Atk. 49 
226. See 1 P. W. 16; and Thick- (i) Sheppard v. Gibbons, 2 Atls^ 

ness r. Vernon, 1 Vern. 32. 441. 

(6) Warner v. Hone, 1 Eq. Cas. (u) Ettricke v. Ettricke, Amb. 

Abr. 292. See also Stringer v. 656. 
Phillips, ihid. C/)Stonest;.HeurtIey, 1 Ves.l 65. 
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c^ministrators of such suryivor^ share and diare alike^.«a. 
tenants in common, and not as joint^tenants*' (a). o .-.., 
** I devise all that my freehold messuage and tene- 
ment, in the parish of Dahton, to Matthew Robinson, 
George Robinsony and Thomas Robinson, equally to themi 
my sister's sons" (6). 

'* I devise, See., to the use of my niece Susannah Clarke, 
and my two nieces, Elizabeth Fountain and AnnFountain^ 
and the survivor and survivors of them/ and the heirs of 
the body of such survivor and survivors, as tenants in com- 
mon, and not as joint-tenants" (c). 

** I devise to my two daughters, Jane and Mary, all my 
right in JB, and C between them " (d). 

In Barker v. Giles, a person devised his lands to be sold 
for payment of debts and legacies ; the surplus of the 
money arising from the sale to be laid out in lands, and to 
be settled to the use of his two nephews, Jerome and Robert 
Barker, and the survivor of them and their heirs, equally 
to be divided between them, share and share alike. Under 
this will, it was determined, that the two nephews were 
joint-tenants for life, and tenants in common of the inhe- 
ritance. '* It is a certain rule," said the Lord Chancellor 
King, *' in the exposition of wills, that every word shall 
have it^ effect, and not be rejected, if any construction can 
possibly be put upon it ; and here I think there may ; the 
first part of the devise being to two, and the survivor of 
them, makes them plainly joint- tenants for life, and, there-* 
ffnre, they shall be so taken; and then, as to the next 
words, 'and to their heirs, equally to be divided between 
t.hem, share and share alike,' these are plainly words im- 
porting a tenancy in common, and shall operate accord- 

(o) Rose V. Hill, 3 Burr. 1881. & P. N. R, 82. 

(Jb) Denn v. Gaskin, Cowp. 657. (d) Lashbrook v. Cock, 2 Mer. 

(r) Garland v, Thomas, 1 Bos, 70. 
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uigly> .90 as to make tbotn tenants in comaKHiof the inhe^ 
rit^nce ; by which e(KiBtruetion>of the wiH every word 
taJbes effect" (a). In JHatP«y^iiAV5> a testator detised^ 
tii^ifQiic.childreii> Iheitheh-B and assigna^ eqaaUj lorbe 
dii^ed between them, share and share alike, as: teowtsin 
ccwpion, and not as joint-teiiants, with the benefit of mrrir* 
Vi^insliip. i By Lord Uardwicke : ** The wordsi. 5 equally io be 
diirided>' import a tenancy in i common in- a will, if thiem 
a^ uo mode words ; bat bera are other expression^ w4iiob. 
mdbe it still stronger, * as. tenants in eommoa and not ail 
joint tenants/ The last words are, ' with benefit of sum^ 
iprehip/ and. this creates the difficulty, I am of opinion, 
that these words are not so strong as to control the fqpe- 
ceding words; for to construe them Qtherwiserwould.be, 
from doublfol^ and ambiguous words, to set a^ide clear 
and certain expressions. A. construction put upon tim 
tirords by the plaintiff's counsel is, that they/ refer to a 
benefit of survivorship to the siurvivors of the childriBn^ if 
one or more 'died in the life-time of the testator. But 
this istoOiQice a construction ; for it is more . natural to 
suppose^ that a man intends the children of his ohikbeik 
dbMOuld be provided for than not, and the Court suppowMi 
a^, parent is takings care of the posterity of his childieni 
Nor is it probable that the testator meant surviyorship of 
himself; for a testator very seldom provides fear z* con- 
tingency in his life^time, for, when any ^happens^ \s^vmj^ 
alter his will ifihe pleases* Not but if no other leason^bto 
construetioii can be put upon these words, the Coiirt 
ought to resort to it^ as in the case of Lord BindanXp iM 
Earl of Suffolk, 1 P. W. 96 : Devise of a: debt to fy^ 
grand-children^ share and share alike^ equaUy to jbe.dif 
vided between them ; and if any of them die, then l^ the 
survivor; Held to be tenants in comfnon^jfor, by ,t^e 

(«)2P. W. 280. 9Mod. Id7, 
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w<irds^ ' if any of them die> hil^ share skcdl go to the^Aui^ 

?iv<Nr/ Lord Cawper daid/'it tnnst'be'mietided if any bf 

them: shovU "di^ in the Ufe-itime of the testator } for, by tfafal 

4MiiiBtnietion^i eyeiy word of the "will 'Would havb its^'^ifeciC 

and operatioa/ There ia, in another part ^bf th^witl^ a plain 

iaf#redce> that the tealsator meant « ^ sttrvifdrsbip jeucMi^ 

aihonfr'6ne another; and not a stiryivorship iik Hk0 life^^iihe 

tasMtton It is in the preeedi% clause rdaUnj^to the'p^ 

aeiuA estate, where tbft same wordiv are Ii8ed> <thd the beii^ 

fit <if *Barri¥orship given in- case any of th^ died' biefbre Ql. 

Ithe^four children, who are to t^e the p^sonidi '^cl too 

thareltl estate; and the s^me w^rds, in th6 samie Witti 

eu^t'^to have) the same sense. He #as hecei maMtag % 

pnhrisloiiJ foi^ tbe younger chitdron, to^ take^ iiKJieed) ' a« 

tenaiKts in common. But with the benefit <^i»ttrvivorshifK' 

Wkat benefit of survivorship could he intend^ biit the 

mme as- he intended^ in the* survivorship of the t^sla- 

meataiy part^of his personal estate ?' I do not dbubt btit 

tbis was his real intention, as; he was making a provision 

for .younger children ; andy if one of th^m should di^y ^ 

iscH^i intend any part of it should go away to his^ eldest 

•6b>' which would lesilen the provision that was ctdarly iilM 

tetided for tSbe younger children." His Lordship dedreed 

«itcordingly (^). ■' ^' 

'>A' right of survivorship, it is observable^ may coti^' 

sisi^ntty be devised with a tenancy in common* • A p^tsoh 

w^y devise to two or^more persons as tenants in commoh,- 

witfar benefit of survivorship* In Doe v. Abti/, a testator 

deivised^'in the words: **l give and devise all, &c., tomy 

three sisters, for and daring their joint natural liv^s, and 

the natural life of the survivor of them, to take as tenants 

in^^tcommon, and not as jomt tenants. ' And, from-afid 

aflier^^t&e idetermination of th^ir respective eiitatesy thto 

(a) 3 Ati. 524. 1 Ves. 13. 
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to (trustees) and their heirs, during the respective lives 
of my said three sisters^ and the life of the survivor of 
them, upon trust to prevent the contingent estates 
hereinafter limited from being defeated or destroyed ; and, 
from and after the respective deceases of my said three 
sisters^ and the decease of the survivor of them/' [re- 
mainders over]. It was determined, on this will, that the 
three sisters took as tenants in common with benefit, of sur- 
vivorship. ''To take as tenants in common," said Lord 
Ellenborough, '' is, correctly speaking, repugnant to taking 
with benefit of survivorship ; but if those words are under- 
stood to mean, that they were to enjoy the lands as tenants 
in common, which they might do with benefit of sur- 
vivorship, then the only repugnancy seems to be in the 
words ' and not as joint- tenants.' I would preserve 
the words ' to take as tenants in common / the words 
' tenants in common' are of flexible meaning, and may 
be understood, that although tKey should take by sur- 
vivorship as joint-tenants, yet the enjoyment was to be 
regulated amongst them, as tenants in common/' And 
Mr. Justice Bayley : *^ The fair construction is to treat it 
as a devise to the sisters as tenants in common, ' with 
benefit of survivorship, and thereby give efiect to all the 
words. A tenancy in common, with benefit of survivor- 
ship, is a case which may exist, without being a joint- 
tenancy ; because survivorship is not the only character- 
istic of a joint-tenancy. There is one view in which it 
might be important to the testator to create a tenancy in 
common with survivorship, and yet not a joint-tenancy. 
It might be important in this view, because if it were a 
joint-tenancy, one joint-tenant might, by means of a lease 
made during her life, convey to her lessee a title para- 
mount to that of the survivors. It might, therefore, be 
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t^lie object of the testator to obviate such a consequence> 
^which would, in effect, defeat his intention" (a). 



Section XVII. 

Of a Devise to an Infant when of Age. 

On a devise until an infant is of age, and then to the 
infant in fee; the first devise conveys a chattel (6) interest 
to the first devisee ; and the devise to the infant is, during 
the minority, a vested, and not a contingent, remainder, 
and falls into possession when the infant comes of age, or 
at his death during the minority (c), unless, notwithstand- 
ing bis death, the preceding estate is intended to continue 
to the end of the 21 years {d). 

In JBorasto7t'6 case, Thomas Boraston had issue. Hum- 
fhretff his eldest son, and Henry, his younger son. Henry 
had issue, Hugh and Philip* Thomas Boraston devised in 
the words : — ** I give to Thomas Amery and Amphillis his 
wife, all that my upper part of my close, called Redding, 
for eight years next after my decease. And that the s&Jd 
Thomas Amery, nor his assigns, shall, during the said 
term, fell none of the wood or timber in or upon the said 
upper part, but shall preserve the woods to the use and 
behalf of the heir in remainder. And, after the term of 
the said eight years, the said upper part to remain to my 
executors, until such time as Hugh Boraston shall accom- 
plish his full age of 21 years, and the mean profits to 
be employed by my executors towards the performance 
of this my last will and testament. And, when the said 

(a) 1 M. & S. 428. don, 3 P. W. 176. 

(6) 1 Burr. 234. (d) Boraston's case, 3 Co. 19. 

(c) Manfield v. Dugard, 1 Eq. See 3 P. W. 177. 
Cas. Abr. 195. Loinax v. Holme- 
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HughnhM come to bis age of "21 yeari^ then I > will 
he shall enjoy the said upper part to him ofvd' to^.^fc^. 
heirs for ever." Hugh Boraston died at the age of ninfe 
years. It was contended for the plaintiff in thb case, that 
no remainder was vested in Hugh Borasion, until he at- 
tained his age of 21 years; and that in the meantime, 
the lands dedc^nded to the daughters of tiie dder k>n, 
who were the heirs at law of the devisor ; and w Hugh 
Boraston never reached 21, the land never vestiBd 4nr 
him, but remained in the heir at law. For the defends 
ant it was argued, that the remainder vei^ted in Hugh, 
presently by the death of the devisor, and by Hu^'b. 
death, without issue, the land descended to Phitipt his 
brother ; and that although Hugh died before his full age^ 
yet the interest and term of the executors did not cease^ 
The Gourt resolved, that the executors had a ^od term 
for twelve years [the remainder of the 21], and that 4t 
was not determined by the death of the miQor. And^ 
farther, ^' that the case was no other in effect, but thai 
a man devises his lands to his executors (for the pay- 
ment of his debts), utUU his son shall, or should* <hav«^ 
come to his full s^e of 21 yearS| the remainder to his 
son in fee ; for although these are adverbs- of ^iVD^^xwhen, 
&o., then, &c., yet they do not amount to make, any^ 
thing to precede the settling of the remainder, no mora* 
than m the common case; a man leases land for life on 
years, and after the decease of the lessee, or the term 
ended, the remainder to another, yet it shall remain pre* 
sently; for when these adverbs refer to a thing, ^hich 
must of necessity happen, there they make no contin-> 
gency. And, in the case at bar, certain it is, Hugh 
would or might have accompUshed his age of 21 years, 
which are, in this case of a will, all one in construction pf 
law. So that these adverbs, then and when, in our isase 
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&f€; demMMtrations of the time^ when the remainder Id 
Hi^h shall take effect in possession^ as in the said eases^ 
of a lease for life, and lease for years, and not when the 
remainder shall vest"(^)* 

Boraston^% case has been followed on the farther devises 
in the words: — 

** I devise, Sec, to my wife, till my son and heir appa« 
rent shall attain to his age of 21 years, and when my 
son shall attain to his age, then to my son and hid 
heirs " (6). 

'* I devise^ &c., to the Rev. Mr. Thomas Hayward and 
John Bates, and the survivor of them, and the heirs of . 
such survivor, in trust, that they and the survivor of themy 
his heirs and assigns, shall lay out, employ, and bestow ^ 
the rents and profits of the said premises for the mainte* 
nance, education, and bringing up, and putting forth intbi 
the world, of Thomas and John Hayward, sons of myt 
sistelr, Elizabeth Hayward, during their minorities; and' 
when and as they shall respectively attain their ages of ^ 
21, then to the use and behoof of the said sons of my 
sisteiP Hayward, the said Thomas Hayward and John Hay* • 
V)ard, and their heirs, equally" (c).- 

** I devise, &c., to Thomas Lea and Edward Johnston^ 

and their heirs and assigns, to hold to them, and their 

heirs, until Michael Lea, second son of my nephew 

3^h€Mnas, shall attain the age of 24 years, on condition^ 

tibat they shall, out of the rents and profits, during alt - 

tiliat time, keep the buildings in repair. Item, I devise 

vi^nto Michael Lea, my great nephew, and to his heirs and 

Assigns for ever, when and so soon as he shall attain hiar 

^.ge of 24 years, all the said," 8cc. {d). 

■ (a) 3 Co. 19. (c) Goodtille v. Whitby, 1 Burr. 

Xh) Mstnfteld v; Dugard, 1 Rq. 228. 
. Abr. 195. (d) Doe v. Lea, 3 T. R. 4 1 . 
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Similar devises will also be found in the cases referred 
to in the margin (a). 



Section XVIII. 

Of Dying without Issue. 

To die without issue appears to have a technical mean- 
ing. Popularly, A. dies without issue, if he leaves no issue 
at his death (6). But, technically, if A. leaves issue at his 
death, still he dies without issue whenever the issue fail (c). 

A common devise is to ^1. for life, in tail, or in fee; and, 
farther, to B,, when there are no issue living of ^1. There 
may be no issue living of ^1. at il.'s death ; or there may 
be no issue living of J., a century hence. The devise may 
be to B., if there are no issue of A, living at A/s deaths 
or whenever there are no issue living of ^1. 

If a pierson, seised in fee, devises to A.; and, farther, to 
JB., if there are no issue of ^1. living at A.*s death; if the 
devise is to il. and the heirs of his body, A, will take 
an estate-tail, and J5. a contingent remainder (d) : if the 
devise is to il. and his heirs, A. will take a^ estate in fee, 
and the limitation to B. will be an executory devise (e). 

If a person, seised in fee, devises to ^1. ; and, farther, to 



(a) Lomax v. Holmedon, 3 P. 
W* 176. Doe V. Underdown, 
Willes, 293. Goodright v, Par- 
ker, 1 M. & S. 692. Edwards 
». Symons, 6 Taunt. 213. Farmer 
V.Francis, 2 Bing. 151. Doe v. 
NichoUs, 1 Barn. & C. 336. War- 
ter V. Hutchinson, ibid, 721. See 
also Hanson v. C raham, 6 Ves. 239. 

(6) 1 P. W. 199, 432. Cowp. 



411. iBro.C. C. 190. 

(c) 1 Leo. 286. 1 P. W. 433,^ 
666, Cowp. 412. 

(d) Butl. Feame Conting. Rem. 
7th edn., 7 note. 

(e) Pells V. Brown, Cro. Jac. 
590. Roe V, Jeffery, 7 T. R. 589. 
Doe V. Wetton, 2 Bos. & P. 324. 
Doe V, Webber, 1 Bam. &A.713. 
Doe V, Frost, 3 Bam. & A. 546. 



WORDt IN A WILL TO BE iKtBKDBD. 193 

B.y whenevfr there are no issire living of A: ; whether the 
limitation to A. is to A « simply {a), for life (b), in tail (c), 
or ia fee (cOi A. will take an estate-tail, and B. a remain- 
der. 

If a person^ seised in fee, derises to A. simply , for life, in 
tail, or in fee; and, farther, in the words, ** and if A. dies 
without issue," to B. ; JB., under the technictd interpreta- 
tion of these words, will be entitled to the land, ivhenef)ef 
the issue' of A. are extinct, whether at .A /s death, or at 
any time afterwards. To confine these wordift, " if A. died 
without issue," to the meaning of dying without leaving 
issue at AJ& death, there must be oth^ wotds in the thrill, 
which express or imply this intention; otherwise, the in^ 
terpretatipn of the will will depend on the technical sigau 
ficatidn of the words (e). But if there are words in the 
will which prove the testator means dying without leaving 
issue 41^ il.'s death ; in this^ as in other cases^ the testator -s 
own meaning of the words will control their technical sig- 
nification (/). 

There ^re many other expressions, it should be observed^ 
which are construed to have the same import as the words> 
*'«nd if A. dies without issue," and are understood to ex« 
press the testator's intention to be, to entitle B: to the land 
w^henever the issue of A. fail. The particular words in 
tiie devises which follow have been construed to have this 
xnieamng; and, in consequence, the first devisee has, in 
«ach case, been held to take an estate-tail, and the second 
deirisee a remainder : — 

'* I devise, &c., to William, my second son ; and, if he 

(a)Lee*scase,lLeo.285. Hope Denn v. Shenton, Cowp. 410. 

r. Taylor, 1 Burr. 268. Willes, 3. Tennyv. Agar, 12 East, 253. Dan- 

(6) Robinson's case, cited 1 sey r. Griffiths, 4 M.&S. 61. llo- 

Ventr. 230. milly, knt. v, James, 6 Taunt. 263. 

(c) Elton V. Eason, 19 Ves. T3. (e) Cowp. 411 . 12 £ast, 261 . 

{d) Brtce V. Smith, Willes, 1. (/) 12 East, 262. 
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depart' this world not having issue, then I will that my 
sons-in-law shall sell my lands " (a). 

•* I give and bequeath^ 8cc., to my dear children, if I 
should leave any to survive me ; but, in case I should 
leave no such child or children^ nor the issue of such child 
or children, then I give and bequeath,'-' 8cc. {b). 

^* I give and bequeath to my grandson, Samuel Shenton, 
all, &c. ; to hold to the said Samuel Shenton, and the 
heirs of his body lawfully to be begotten, and their heirs 
for ever; but, in case the said Samuel iSAe;i^o» shall die 
without leaving issue of his body, then I give," Sec. (c). 

'' I devise, &c., to my son, John Agar, and his heirs for 
ever ; on this condition only, that he shall yearly, by half- 
yearly payments, at Michaelmas and Lady-day, pay to my 
daughter, Elizabeth Agar, the full and just sum of 12/. a 
year, until she shall attain the age of 21 years, and after 
that age to pay her 300/. in lieu thereof, and in full of 
her portion ; and, for default of payment of aiiy part so 
bequeathed to her, she shall enter into the said nine 
closes, and shall enjoy them all to her and her heirs for 
ever in .ease of non-payment or non-performance as afore 
limited, but not otherwise. And, in case my said son 
and daughter both happen to die without leaving any 
child or issue, lawfully begotten or to be begotten, then 
and in such case only I give and devise," &c. (d). 

*' I devise, &c., to (trustees) and their heirs, in trust to 
apply the rents and profits of my estates and effects for 
my son during his life ; and afterwards for the heirs of his 
body, if any ; and, in default of such issue, then in trust,'' 
&c. (e). 

'^ I devise to my eldest son, , Dansey Richard Damey 

(a) Lee's case, 1 Leo. 285. (c) Denn v. Shenton, Cowp. 410 - 

(p) Southby V. Stonehouse, 2 (cQ Tennyw, Agar, 12 East, 25a» - 

Ves. 61 1 . (c) Elton v. Eason, 19 Ves. 73- 
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and his heirs for ever^ all, &c.; but if it shall so happen 
that my eldest son, D. R. Dansey, shall die and leave no 
issue, then I devise/' 8cc. (a). 

'T I devise to my brother, if. Smith, all my real estate, 
subject, to the several devises hereinafter expressed. I de- 
vise to my brother's son> H. Smithy all my estate in Rad- 
norshire, called the Meadows under Stanmer; to hold to 
him and his heirs for ever. And, farther, my will is, that 
in case my brother, and his son, my nephew, shall happen 
to die, having no issue of either of their bodies, then I 
devise all my real estate to my nephew, Josias Clerk, and 
bis heirs " (ft). 



A TERM of years cannot be entailed, and it is illegal to 
devise in perpetuity. If, then, a termor for years devises the 
term to A., simply, and, if A. dies without issue, to B, (c); 
or to il. for life, and, if A, dies without issue, to B. (d) ; 
or to A for life, and afterwards to the heirs of his body ; 
and, if A. dies without issue, to B. (e) ; or to ^1. and the 
heirs of his body, and, if A. dies without issue, to B.(f); 
in either case, under the technical interpretation of the 
words * and if A, dies without issue,' the limitation to B. 
is too remote, and in consequence void, and the land for 
all the term is the property of A^ and his personal repre- 
sentatives (g). 

Neither on a devise to A. by a tenant in fee, nor by 

(a) Dansey v. Griffiths, 4 M. & Kinch v. Ward. 2 Sim. & St. 

S. 61 409. 

(6)Romilly, knt., v, James, 6 (/•)Crookev.DeVandes,9 Ves. 

Taunt. 263. 197. 

(c) Burford v. Lee, 2 Freeman, (g) See also Beauclerk v. Dor- 

210. mer, 2 Atk. 308. Saltern v. Sal- 

((i).Love V.Windham, 1 Lev. tern, 2 Atk. 376. Chandless v. 

290, Price, 3 Ves. 99. RusselFs Rep. 

(c) EUon V, Eason, 19 Ves. 73. 264. 

o2 
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a tennor for years, do the words ^'and if A. dies without 
issue/' of themselves, imply a dying without leaving 
issue atil.'s death (a). But it appears to be a distinction, 
that if ia person, seised in fee, devises to >1. for life^ in 
tail, or in fee ; and, if il. dies without leaving issue, to B. ; 
the word leave does not imply a dying ^ without issue 
living at J[.*s death ; and, therefore. A* takes an estate- 
tail, and B. a remainder. But if a tennor for years devises 
to. A., and, if A. dies without leaving issue, to £; the 
word leave does imply a dying without issue living at A.*s 
death ; and, therefore, in this case^ the limitation to B, is 
an executory devise expectant on the death of A. without 
leaving issue then living. This distinction was made in 
Forth V. Chapman {b), and is acknowledged in modem 
cases (c). 

In the devises which follow by termors for years, the 
failure of issue has been held to be confined to the time of 
the death of the first devisee. The limitation over^ in each 
case, was, in consequence, not too remote, and the first 
devisee took the term subject to the executory devise 
over (d) : — 

'^ I devise, &c., to my son Henry for his life and no 
longer; and, after his decease, to such of the issue of 
the said Henry, as Henry by his will shall appoint ; 
and, in case Henry shall die without issue, then I de- 
vise," &c. (e). 

'* I devise to John Chapman the lease of the ground I 

(a) Beauclerk v. Dormer, 2 Rawlins v. Goldfrap, 5 Ves. 440. 
Atk. 308. Saltern v. Saltern, ibid, (6) 1 P . W. 663. 
376. Earl of Stafford v, Buckley, (c) 9 Ves. 204. 

2 Ves. 171. Bigge «. Bensley, (d)See also Nichols v. Hooper. 

1 Bro. C. C. 187. Glover v, i P. W.198. Pinbury v. Elkin, 

Strothoff, 2 Bro. C. C. 33. Ibid, ibid^ 563. Greene t;. Ward, Rus- 

578. Everest v. Gell, 1 Ves. jun sell, 262. 
286. Chandless v. Price,3 Ves. 99. (c) Target v. Gaunt, 1 P. W, 43^ 



WORDS IN A WILL TO BE INTENDED. 197 

bold of the school of Bangor, for the use of my nephews, 
■ WiUiam Gore and Walter Gore ; and if either of my ne- 
phews William or Walter shall depart this life, and leave (a) 
no issue of their respective bodies, then I give/' 8cc. (6). 

** I devise, 8ic., to (trustees), to the use of such children 
as I shall leave at the time of my death, equally amongst 
them ; and in case any of my said children shall die with^ 
ottt leaving any issue, the share of him or her so dying to 
go to the sutvivors or survivor of them; and, in case all 
my said children shaU die without leaving any issue, then 
to the use of JoAit Hutchinson'^c). 

*' L devise, iScc., to my son, George Lyde, for life; 
Biid, after his decease, to the children o( Geotge, share 
and share alike; but if George shall die without issue 
of his body, then to my son Robert Lyde for life" (rf). 

" I devise, 8cc., to my grandson, Thornas Biley Peake, 
son of Daniel and Sarah Peake, and the heirs lawful of 
him for ever ; but in case he should happen to die and leave 
no lawful heir, then, and in that case, I give the premises, 
after the death of the said Thomas Biley Peake, to the 
next eldest son or heir of the said Daniel Peake and Sarah 
his wife ; and so on to the next eldest son or heir, if the 
last should die without heirs" (e). 

'' I devise, 8cc., to my son <S. Parker, and to the heirs of 
his body lawfully begotten, and to their heics and assigns 
for ever ; but in diBfault of such issue, then after his de- 
cease to go to my grandson T. Wilkinson, his heirs and 
assigns for ever*' {f ). 

'* I devise, &c., to my grandson John Wright, and to the 

(o) See 1 P. W. 666. (d) Doe v. Lyde, 1 T. R. 593. 

(6) Forth V. Chapman, 1 P. W. (e) Goodtitle v, Pegden, 2 T. 

663. R. 720. 

(c) Atkinson v. Hutchinson, 3 (/*) Wilkinson v. South, 7 T. R. 

P. W. 258. 555. 
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heirs of his body lawfully issuing ; but in case my grsoid- 
son dies and leaves no such heirs^ then I bequeath the 
said premises to my grandson, John Crosse Crooke, and 
such his heirs'' (a). 

*' I devise^ &c., to (trustees) upon trust to pay and apply 
the sum of 30/. for the benefit of my wife during her life, 
x>ut of the rents and profits, and the residue for the itiain- 
tenance and benefit of my daughter, Emma Sarah, And 
after the death of my wife, the whole of the rents, issues, 
and profits of the said houses and premises shall be the 
sole property of my said daughter, Emma Sarah, and her 
children lawfully begotten ; and in default of such issue, 
and in case of her death, the said houses and premises 
shall become the joint property of my sons, Felix and 
William Paul, or the survivor of them" (6). 



Section XIX. 

Of a Devise by a Tenant pur auter vie. 

If a person, seised of lands pur auter vie, devises them 
to A. and his heirs ; if, at il.'s death, they descend to the 
heirs, they will be special occupants of the lands. So, if 
the devise is to A., and the heirs of his body ; if, at AJs 
death the lands descend, the issue of A. will be special 
occupants (c). If the devise is to A. for life, remainder 
to B. for life; on the determination of il.'s estate, B. will 
be a special occupant (d). 

An estate pur auter vie may be entailed (e), in the sense 

(fl) Crooke v. De Vandes, 9 Ves. (c) 6 T. R. 292. 

197. (d) 3 P. W. 264. 3 Atk. 37f 

(6) Gawler v, Cadby, Jacob (e) 2 Vern. 185. 
Rep. 346. 
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(which is the true meaning of the word) that the heirs 
general are cut off from the line of descent. But an 
estate-tail of lands held pur outer vie is not an entail 
within the intent of the statute de donis {a ). If> therefore, 
a person, seised of lands pur auier vie, devises them to A, 
and the heirs of his body, A. may cut off the entail 
ivithout either a fine or a common recovery* He may 
dispose of the estate pur outer vie by any conveyance, as 
by a covenant to stand seised, a bargain and sale, or a 
lease and release (b) ; or, in equity, even by an agreement 
to dispose of it, as to sell or settle it (c). The con- 
veyance, or agreement, will bar the issue of A., and also 
remainder-men. If, also, the estate pur outer vie is held 
under a lease, and A, surrenders the lease, the issue and 
remainder-men will be barred by. it. And if, on the 
surrender, A. takes a new lease, this he will be entitled 
to, independently of the devise of the surrendered lease, 
and. neither the issue of A., nor remainder-men, devisees 
of the old lease, will have an interest in the renewed 
one (d). It farther appears, that A. may bar his issue (e), 
and perhaps also remainder-men (/), by devise. It has 
been mentioned, that A.*s estate is not an estate-tail 
within the intent of the statute de donis; it may be added, 
it is not an entail (or fee-conditional) at common law. 
A. is entitled to dispose of the estate pur auter^vie before 
the birth of issue (g). 

(o) 2 Vern. 226. 3 P. W. 263. (d) Baker v, Bayley, 2 Vern. 

1 Atk. 525. 225. Duke of Grafton v. Harmer, 
(6) 2 Vern. 225. 1 Atk. 525. 3 P. W. 266, note (e). Cooper 

2 Atk. 376. Grey v. Mannock, Rep. 186. 

cited 6 T. R. 292. Doe v. Lux- (c) Grey v. Mannock, cited 6 T. 

ton, ibid, 289. R. 292. 

(c) Wastneys v.Chappell. 1 Bro. (./*) See 6 T. R 293. 

P. C. 457, cited 1 Atk. 525. (g) Harg. Co. Litt. 20 a (5). 
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Section XX. 

Of a Devise by a Mortgagee. 

It appears that if a mortgagee for years, the mortgage 
being forfeited^ devises in the words ** I devise my mcMrt- 
gages to il./' the devise will entitle A. to the money due 
on the mortgage, and also to the legal estate in the 
term (a). 

If a mortgagee m fee, the mortgage being forfeited, 
devises simply in the woMs, '^I devise my mortgages 
to A./' it appears to be clear, that il^ will be •entitled to 
the money dne -on the mortgage ( 6 ) ; but there seems^to 
be condideirable doubt if, in this case, there not being otiier 
words in tbe will to explain the testator's intention, the legal 
estate in fee of the mortgagee, will, as well as the money, 
paeis undet the devise (c). There is an appearcmce, ^t 
the legal estate in fee may be considered to descend to the 
teistator^s heir at law, in trust for -the devisee of the money 
or beneficial interest in the mortgage (d). In Crips v. Ory- 
sil, a mortgagee in fee, before forfeiture of the mortgage, 
devised to Robert Key, "all his goods, monies, biUs or 
bonds, mortgages ot specialties f(^ monies;" and made 
him executor ; and, without ai^ument, the opinion of tlie 
court of Common Pleas was, " that these WQrds> 'all 
my mortgages,' made a good devise of the lands mort- 
gaged *' (e). And in Silberjschildt v. Schiott, on a devise by 

(a) Crips V. Grysil, Cro. Car. 37. Wilkinson v. Merryland, ibid, 447, 

ibid, 449, 450. .3 Ves. & B. 49. 449. 2 Ves. 46. 3 Ves. & Bl 49. 

But see 2 Ves. 46. (d) Wilkinson t>. Merryland, 

(6)2 Ves. 46. Crips v. Grysil, Cro. Car. 447, 449. 2 Ves. 46. 

Cro. Car. 37. (e) Cro. Car. 37. 

(c) Crips V. Grysil, Cro. Car. 37. 
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a mortgagee in fee, after forecloc^ure of the mortgage^ it is 
stated by Sir William GrnrU: — ''The testator 'seems not 
very well to have understood the effect of a foreclosar^; 
and still continues to describe as a mortgage the interest 
hef had. If his interest bad been really such, there is no 
do^bt a gift of the money v^ould have carried his interest 
in- the land upon which it was secured" (a). On- the other 
hand, in WWUnsonv. MerrytandyA^t&nome^ ^(t^ Crips 
V. Grysilj it appears that a person was seised of land in 
A.y B., and C, in. fee. The lands in C. were lands mort- 
gaged to him. After forfeiture of the mortgage, he devised 
the lands in A. and B.y to several persons in fee; and, 
after Beveral bequests of legacies, added tins clause: "All 
the re6t of my goods, chattels, leases/ estates, mortgages, 
d^bts, ready money, plate, and other goods, whelreof I am 
posdesised, I devise to my wife, aJP(er my debts and lega- 
tes . paid." He also made his wife executrix. On this 
will, the question c^me before the ^^ourt of King^s Bench, 
whether the fee passed to the wife by the words, 'all my 
estates, mortgages,' 8cc. ; and it was held, '* that no 
fee passed ta her " (6). This case came again before the 
6ourt ; <* But Jones and myself ,-' says the reporter ( Croke), 
''continued of our former opinion, that no fee passed. But 
the greater question would have been, whether an estate 
for life had passed to the wife if she had been alive ; be- 
cause it is coupled only with personal things, as ' goods, 
leases, estates, mcnrtgages, debts,' .&c., which may be in- 
tended, thai he meant only but estates for years, or mort- 
gages for y^ars ; and so much the rather, by reason of the 
words, 'whereof I am possessed.' And Berft/ey, Justice, 
(who was absent the day before) concurred in opinion; 
for the heir shall not be disinherited, nor the fee passed 

(o) 3 Ves. & B. 49. (I) Cro. Car. 447. 
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away, without an apparent intent out of the words of. the 
will. And in this case it do^h not -appear that he intended 
to pass but such things whereof he was possessed^ which 
extends only to things personal or leases^ whereof he is 
possessed, and not to freehold, whereof he is said in law 
to he seised. And, peradventure, he was. not possessed qi 
this land ; for it is not found, that the mortgagee entered 
and was in possession : and commonly^ in mortgages^ the 
mortgagor retains the possession until the mortgagee enters 
for a. forfeiture* Wherefore, it was appointed, that judg- 
ment should be entered for the plaintiff. But they agreed, 
if he had devised, ' all his estate in such land,' or had 
mentioned that he had such land mortgaged in fee, and 
devised ' his mortgage,' the fee had passed " (a). In 
agreement with Wilkinson v. ilierry^ane? appears to be the 
opinion of the Master of the Rolls, Sir John Strange, in 
the Attorney-General v. Meyrick; where, on a bequest 
of ^ money due by mortgage, he stated : — '* By a gift of all 
one's mortgages to il., the whole beneficial right passes 
to him; and be the legal interest either in the heir or exe- 
cutor, as it is a mortgage in fee or term for years, each 
will be considered as trustee for A., who will be permitted 
by the Court to use their names to get the money or make, 
the pledged estate his own by foreclosure" (ft). 



If a mortgagee in fee, or (or years, after forfeiture of the 
mortgage, devises in the words, " I devise my. messuages, 
tenements, lands, hereditaments, and premises, to A. ;" 
or, " I devise all my. estate to A. ;" it appears to be now 
settled, that the mortgaged lands will pass inclusively m 
the devise, unless an intention not to include them can be 

(a) Cro. Can 449. (h) 2 Ves. 46 . 



WORDS IN A WILL TO BS INTENDED. 203 

inferred from iiie context (a). In Ex parte Morgan, John 
Williams, a mortgagee in fee, deyised as follows : — '* I give 
and devise all and singular my]messuages» tenements, lands, 
hereditaments, and premises, and all my real estate, of what 
nature, kind, or quality soever, and wheresoever the same 
are situate and being, unto my niece, Ann Williams, 
daughter of my brother, Edward Williams, to hold to her, 
her heirs and assigns for ever; subject, nevertheless, and 
charged and chargeable with the payment of one clear an- 
nuity, rent-charge, or sum of 20/., to be issuing out of all 
and singular my said real estates, and payable to my said 
brother, Edward Williams, by his said daughter, Ann Wil- 
liams, her heirs and assigns, by yearly payments, for and 
during the term of his natural life." The testator appointed 
Ann Williams his executrix ; and died seised of sevei^al 
freehold estates. By Lord Eldon, on this will : — '' The late 
cases have taken this turn ; that where general words are 
used, and upon the will the testator makes a disposition 
inconsistent with the disposition of that which is not his 
own, you confine the general words. By this will, every- 
thing is charged with an annual outgoing of 20/., which 
might last longer than the mortgage. From that circum- 
stance,, there is inconsistency enough to shew he did. not 
mean to charge this real estate, as real estate, and it is not 
charged upon his personal estate "(ft). 

(fl) 10 Ves. 103. Butl. Co. In re Horsfall, 1 M'Clel. & Y. 

Litt. 205, a (1) 5. See 2 Vera. 292. 

625. 1 Atk. 605. 2 Jac. & W. (6) 10 Ves. 101. 
194. 4 Ves.149 ; 8 Ves. 436, 437. 
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Section XXL 

Of .a Device by a surviving Trustee. 

If a surviving trustee in /ee^ or for years, devises iri the 
words, '^ I devise my messuages, tenements, lands, ber^i- 
laments, and premises, to il. ;" or, '' I devise all my eifiaie 
to A.y it appeiars to be now settled, that the landii he 
holds in trust will pass inclusively in the devise, unle^ an 
intention not to include them canbeiiaferred from the licHi- 
text(a). I« JBoe V. Reade, (me P. Rooke devised to IJ. 
Reade and his heirs on the following trust : — *' TTiat he, 
the said G. Reade, or his heirs or assigns, do and ^hlill 
sell, give, devise/ or otherwise dispose of, all that nly ^d 
messuage, &c., unto and ambngdt his four children, &. 6. 
Reade, W. Reade, B. Reade, and J. Reade, in such mihr 
ner, and in sudh shares and proportions, as the said 0. 
Reade shall, by any deed or last will and testament duly 
executed, &c., give, direct, liiiiit, or appoint the s^Ui^." 
G. G. Reade, the eldest son of the devisee G. Reade, Aied 
in the life-time of the testator, leaving an only son, €?. 
Reade. After the death of P. Rooke, G. Reade, the de- 
visee, appointed three-fourth parts of the premises to liis 
-three surviving children. G. Reade, son of G. G. Rea'de,^t' 
tained his age of 21, and died leaving 6. Reade, the leSBOt 
of the plaintiff, his only son. G. Reade, the devisee and 
trustee under P. UooAe's will, by will, after devising certain 
lands in Wiltshire to his son W.. Reade in fee, concluded 
thus : — *' And all the rest and residue of my ready money, 
and securities for money, stocks in the public funds, 
goods, chattels, real and personal estate and effects what- 

(a) Roe u. Reade, ST. R. 118. 417. 10 Ves. 103. Bull. Co.Litt 
Lord Braybroke v. Inskip, 8 Ves. 205 a (1) 5. 
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soever and wheresoever, and o( what nature or kind, soever,. > 
as well copyhold estates as all others^situate in the oonnties 
of Wilts and Dorset, or elsewhere in the kingdom of £fig- 
land, after payment of my debts/ legacies^ and funeraLex^ 
penses^ I give, devise, and bequeath unto my said son^ W.^ 
Reade, his heirs,^ executbrs,'' &c^ On this will of the 
truQtee^ the trust estate wasj by the context, held not U> 
pass under the residuary clause. ''The lessor of the 
plaintiff/' said Lord Kenyan, " claims the disputed fourth 
part as. the heir at law of G. Reiade, and he is entitled to 
it by descant, unless it were g^iven away from him by the 
residuary clause in.G. Readers will. That clause is relied 
upon for .this purpose by the defendants ; and^ undoubtedly; 
the: words are sufficiently comprehensive to pass this 
fourth^' if! it can. be collected from the will, that the de^-^ 
visocinteiilided that it should thereby pass. In Chester v. 
Chester (a), it was holden, that a remotereversion passed by > 
a gei^eral residuary clause, it appearing to be the testator's i 
intention that.it should pass. But all Utis doctrine wasi 
fuUy considered by this Court, and afterwards, in the 
House. of Lords, in the case of Strang v. Tea^Cft),. whera 
it was jdetermined that the general words in a will may be 
restrained, in cases where it appears lliat the devisor did 
not intend to use them in their general sense. Now, in this 
ca8e> the trustee (the devisor) bad no beneficial interest, 
in himsdf ; he was a mere naked trustee although the use 
was executed in him ; and when he set about to make a dis- 
position of his property by his will, he used general words in 
the residuary clause, giving all his estates, ' after payment 
of his debts, legacies, and funeral expenses.* Now these 
latter govern and restrain the general effect of the former 
words, and shew that he only meant to give that in which 

(a) 3 P. W. 56. (6) 2 Burr. 912. 



206 OP PRESUMING THE TECHNICAL EFFECT OF THE 

he had a beneficial interest; and which he had a power of 
charging with the payment of his own debts. Bat. it is 
clear that he could not subject the estate in question to 
his own debts* This satisfies me that he had no idea of 
disposing of the trust estate ; and : therefcnre I think, on 
the authority of Strong y. Teat, thdii the estate in question 
did not pass by the residuary clause in this will." Crrose, J. 
said, ''I think that the description of the estates in the 
residuary clause is very impoitant. The devisor had an 
estate of his own in Wiltshire, and another in Dorsetshire: 
in the residuary clause, he enumerates these by name; 
and the following words ' or elsewhere in the kingdom of 
England ' must mean estates ejusdem generis, his . own 
estates. And this construction is confirmed by the other 
words, * after payment of my debts/ 8cc., which clearly 
shew that he did not intend to comprehend his trust 
estate'' (a). In Lord Bray broke y, Inskip, it wasaques- 
tion, whether the legal estate passed to Lady Alston, by 
the will of Sir Rowland Alston, son and heir of the surviv- 
ing trustee under the will of Owen Thomas Bromsall. ^ 
Rowland Alston by his will gave and devised all his real 
estates whatsoever and wheresoever to his wife, Bame 
Gertrude Alston, her heirs and assigns, for ever ;. and also 
gave all his personal estate and effects whatsoever and 
wheresoever, to his said wife; appointing her, and George 
Brooks, executors. It being contended that the legal 
estate did not pass by the will, but descended to the heirs 
at law of Sir Rowland Alston, and two of his co-heirs being 
infants, and another a feme-covert, an application was made 
under the statute 7 Anne, c. 19, for a reference to the 
Master, to inquire whether the infants were trustees within 
the act. The Master reporting, that the legal estate did 

(a)8T.R. 118. 
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not pass by the will, and that the infants were trustees 
within the act ; on a petition to confirm the report/ and 
that the infants might join in the conveyance, The Master 
of the Rolls declared his opinion^ that the legal estate did 
pass by the will, and the infants were not trustees within 
the act ; and dismissed the petition. By Lord Eldon : '* I 
am disposed in this case to concur with the opinion of Me 
Master of the Rolls ; meaning rather to state my judgment, 
that the rule is not, that in every case/ where general 
words are used, the property shall or shall not pass; but, 
that in each case you must look at every part of the will 
for the intention with regard to such .property. I do not 
know in experience any case, in which the proposition is 
laid down so strong, one way or the other, as it was laid 
down in the Attorney General v. Buller (a). Iknow no 
case which states as the rule, that trust estates shall not 
pass under general words, unless an intention that they 
should pass appears; and I incline to think they will 
pass, unless I can collect from expressions in the will, or 
purposes or objects of the testator, that he did not mean 
they should pass. In this case, there is no circumstance, 
except one that I shall observe upon, denoting any spe- 
cial intention. It is the case of a dry trust ; all the 
debts and legacies being long paid. There was there- 
fore a pure legal estate in this testator ; nothing remain- 
ing to be done but to reconvey. There is no one cir- 
cumstance in this will to cut down the general effect 
upon any notion of intention ; unless it can be said 
that, where he meant to create a trust, namdiy, as to 
the personal estate, he joins another person with his 
wife; giving the real estate to her alone. But that is 
too thin an evidence of intention to afford much inference. 

(a) 5 Ves. 339. 
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l^^'femUria ihiMii onrAi^mll C€Knttiiiinig)twoids»i^lai)gl^ 

0|9ii|toictii)li j(htA ^be igeoeralilegadk eoafliiaabiiRt^ hot ib^ 

U^mfk% €i.2iXif ipropetJbf M(k intthe^BtrntestfceUBrlnii^i^ 
CQinfdicatiadi liodtatioiis p .iior> a]ijF.|iaiipo8ek'at*ad|>TitMM^ 
stijbeat (Witb laa probable aiL iateatioii t6. yesti^HMfkn bii^ 
wi&»{f ai id^ntee^'aa to let it dtseend^ ^l^^koDw^fv^ooaaillii 
i%»iiybi<^ a m«f^ deyise in thesei gQiiemI>:teimBi^<^iMtibQ(il|t 

mpiClf . wbqre the questioitof intaatiexs baiia0lifaa«QAMiii^^ 
iWfied .by.anyfeaaofiAng japon the pafpos^^r^jebjeoftB/^oo^ 
tl^.peracm of th^ deTisee.^ has been: heid^aiHila pas6:A# 
tpiuft/^tat^^ If there iwbb i any suohcasey.} L woaldi akUrii 
b][.itj. but! dQ?n6t<feeli strong eDoagk,:uposi.attthavkj0tm 
r^fpoiogy to dis9eni&4(im the deeniioa of iib'MBSlef? ^lAii' 
S^ls^jhkdfAbtofi^th9re(m&^ ha&m her the legal dstatse^X^^' 

jlfoj,^ .ill ;■-:■>. • , . • •• ■ 'Ci:^"«^JU^ 

Mfiji >^"^" J V ■ ^ Section XXII. . . .... ...< ,,,,.. 

.oaii>iJ Oft a Dcvifie.'by a-Donee^ofia Power. .^.^ :'5jj^;i 

^JUnb^r tbi» hfead wilt be considered, 6rst;'a dfeVi8fe%^4^ 
dc)toe0<)of w power, having als6 an^estate hifeeUh dW?^ 
li»id ; and; seebndly^ a devise by a donee of H p6WAr, mrK^ ^ 
htoiiot*a»^t<iteihfcfeihthelarid. i>)^uUi) 

fltlir^uently happens^ that a person hasanestif^Mfi^ 
idiifli^d^ atid; farther, a powe^ of appo&nttnent of the'sdifitf" 
Imd. Otf a virtll by hhn, it is often a qaestJoh W fi^ VH^^ 
intended' to devise under the estate, 6r tind^ th!^' p6^,^' 
in? other wordsy if he has intended to devise> or WiiJ^pdftl^P 

> Uis uaong the resolutibns in Sir Edufotd Cltte'^WSi^^ 
'' 1ft a ban, sdisefd of lahd^ in fee, makes ^ fe6^«M W 

(0)8 Ves. 417. . , ,^iy(,H 
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the use of such person and persona, and for such estate 
and. estates, as he shall appoint by his will ; by operatimi 
of law, the use doth vest in the feoffor, and he is seised of 
a qualified fee, that is to say, until declaration and limita- 
ti<m be. made according to the power. When a man makes 
a feofihient to the use of his last will, he has the use in 
ibid meantime. If, in such case, the feoffor by his will 
limits estates according to his power reserved to him on 
the feoffment, there the estates shall take effect by force of 
the feoffment, and the use is directed by the will ; so that 
in such case the will is but declaratory. But if in such 
case, the feoffor, by his will in writing, devises the land 
itself, as opener of the land, without any reference to his 
authority, there it shall pass by the will ; for the testator 
had an estate deviseable in him, and power also to limit a 
use, and he had election to pursue which of them he 
would ; and when he devised the land itself, without any 
reference to his authority or power, he declared his intent 
to devise an estate as owner of the land by his will, and 
not to limit a use according to bis authority" (a). To the 
8ame effect is the language of the Lord Chief Justice 
Hobart, who, on the authority of Sir E. Ckre's case, has 
said : '' If an act will work two ways, the one by an interest, 
the other by an authority or power, and the act be in- 
different, the law will attribute it to the interest, and 
not to the authority." '' Where interest and authority 
meet, if the party declare clearly, that his will is, that 
this act shall take effect by his authority or power, there 
it shall prevail against the interest" (A). The Lord 
Chief Justice Holt, also, has said : " When one has an 
authority, and does an act which can be good no other 
way but by virtue and in pursuance of that authority, 

(a) 6 Co. 18.' SirE. Cleerv. also Browne «. Taylor, Cro.Car.38. 
Parker, Cro. Eliz. 877. S. C. See (6) Hob. 159, 160. 
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it shall rather be understood to hate been by force «f hk 

authority than void; although in doing the act he' takes 

no notice of his authority. But where one has an int^eet 

and an authority together, and he does an act geuenHy, 

it shall be construed in relation to his interest, and not to 

hlis authority; And this is the very point of Cler^B case. 

He was seised in fee of three acres of land in capUe [by 

knight service], of equal value, and made a feoffment in fe 

of two of them, to the use of his wife for life, for fair 

jointure ; and of the third acre to the use of such peiBoa 

and p^rson^, and of such estate and estates, as he skouU 

devise by his last will; and after by his will devides'tht 

said third acre, without any notice taken of his power 

reserved upon the feoffment. Now, if they had beendum 

acres bf land in socage, and he had made such a feoffinoil^ 

and'ftftor devised the third acre vnthout reference to his 

power, it had passed by the will ; because then it might 

either pass, by virtue of his interest, by the veill^ oar his 

authority by the feoffment ; but being capite [knight-seiw 

vice] lands, which could not pass but by the authorial 

because he had passed two parts by act executed (a), 

this devise wlas construed to be an execution of his auih(y- 

rity; because otherwise the devise had been to no pur- 

pose'^ (ft). These principles are adopted in the expositioa 

of wills at the present day (c). «- 

If, then, a person, who has an estate in fee in land, &A 

^Iso a pott'^t of appointment of the land, devises, by nam^ 

the paiticular lands ; or devises in any general tenns> aisia 

the words, * I devise all my messuages, tenements, landi^ 

hereditaments and premises to A.;' the devise is interpret^ 

to be a devise, and not an appointment, unless; by t&e 

cbtitext, it appeieurs to be the intention of the teslatcit^lv 



(a) See Co. Litt. 111b. (c) 5 Bam. & C; T 30: 

(6) 12 Mod. 469. . . ' 
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appoint under the power (a). The question if a devise is to 
be oonsid^red as a devise* or as an appointment, is often^ it 
may be observed* of importance to remainder-men, who by 
means of the appointment may be shut out and deprived 
of the estate in remainder, . 

In Powell y. Loxdale, Martha Powell devised all her 
messuage* tenements* and farm* with the lands* heredita- 
ments* and appurtenants th^eunto belonging* in Westle^ 
io the county of Salop, and all other the messuages* lands, 
teniements* and hereditaments that she should be seised or 
possessed of* unto her brother John Powell, and the heirs 
of his body ; and* for default of such issue, to such uses, 
&G.* as he the said John Powell, by any deed or writing, 
or by his last will and testament* duly executed in the 
pceseoce of three or more credible witnesses, should ap- 
point the same ; and, in default of such appointment, she 
devised the same to John Kynaston Powell, and the heirs of 
his body ; and* in default of such issue* to his brother, JSd- 
ward Kynaston, and the heirs of his body; and, in default 
of such issue, to the right heirs of the said John Powell. 
John Powell had in the life-time of the testatrix made his 
will, whereby he devised all his manor of Worthen in the 
county of Salop, and all his lands and premises situate in 
the parish of Worthen, and elsewhere* in the county of 
Salop [to various uses]. When* after the death and under 
the will of Martha Powell, John Powell became seised of 
the estate and premises at Westley, he published a codicil 
to his will in these words : '^ Whereas I have in my last 
will devised all that my manor of Worthen, in the county 
of Salop, and hereditaments situate in the parish of 
Worthen, and elsewhere, in the said county (after several 
estates for life, and in tail* therein mentioned are deter- 

(a) 6 Co. 18. Browne v, Tay- dale, 2 Bam. & A. 291. 
lor, Cro. Car. 38. Powell v. Lox- 

p2 
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mioed) to my right heirs. Now, I do beieby revoke. ^sA 
make void the said gift and devise to my right heirs, 
and I do, in lieu thereof, give and devise the ultimate re- 
version in fee of all my said estates in the parishes of < TVin*- 
then, Westbury, and Cherbury, in the said county of SaJfip, 
tamy nephew, John Kynaston Powell^ named in my vwll, 
«nd his heirs. And I do hereby bonfirm my said willv U|d 
|dl matters, in every other respect.'* John Powell had not 
any estate in the parish of Westbury, except the said farm 
itnd premises at Westley, devised to him by the wUl pf 
Martha Powell, which is situate in the pariah of W^tr 
bury ; and he died without issue. 

On this case, the court of King s Bench returned a cer- 
tificate to the court of Chancery, that the power of ap- 
pointment given to John Powell, by the will of Martha 
Pmpellt was not well executed by the codicil to his will ; 
and that Join Kynaston Powell took an estate^tail to 
him, and to the heirs of his body, in the Westley estate (a)^ 



If a person who has a power of appointment of land, 
but has not an estate in fee in it, devises, by name, the 
particular lands, the devise will be considered an appoint- 
ment, although the power is not referred to in the will. 

In Morgan v. Surman, a testator devised all that his 
messuage, or malt-house, and garden, in the parish of 
Upton Snodsbury ; likewise, all that house, with the gar- 
den and orchard thereto adjoining, known by the name of 
the Red Lion, in the parish aforesaid, to his wife, Eleanor 
Surman, for her natural life. All the residue of his real 
and personal estate whatsoever, whereof he had not by 
that his will disposed, he gave to his wife, for her fo re- 
ceive the rents and profits thereof to her own use, andf to 



i ■ 



(«)2 Baro.& A. 291. 



"' troRDS IH A WILL TO BE INTENDED. 213 

i^Mlimidti her children, during her natural life. Atid, after 
li§^ decease, he gave and bequeathed the same to his chil* 
Ateti, td tie parted among them as she should think propen 
Eleiifiot Surman, the widow, devised to her two youngest 
^tfht^ Jdffies and Francis^ all that her freehold messuage^ 
tetiements, and premises, in which she then lived, together 
^^th the inalt- house, all which premises were then in her 
'0bicii|)ati6i3, and known by the sign of the Red Lion, at 
Upton Snodsbury. This devise the court ofCommon Pleas 
Wid to be a good appointment under the power. **It 
has been said/' said Sir James Mansfield, 'V that this is 
not a good execution of the power, because the testatrix 
disposes of the property as her own. It is true, that 
where a person, having an interest and a power, does not 
refer to the power, it shall be held that he means only to 
dispose of his interest : but where A. is seised of an estate, 
with a power for B. to appoint; there J3., having no 
estate, his act shall necessarily be inferred to be done in 
execution of the power. In a case where a woman devised 
her real estate, having none, but a power to appoint a real 
estate of her husband's. Lord Loughborough held it was a 
good execution of her power. The testatrix [in the pre- 
sent case], then, taking as she did only a life interest in 
, the real estate, certainly had only a power over the rever- 
..sion, and not an interest in it. And, therefore, although 
^e uses terms of devise, it is plain that she meant to exe- 
.cute the power "(a). 

If a person, who has a power of appointment of land, 
but has not an estate in fee in it, devises in any general 
'terms; as in the words, I devise all my messuages, tene- 
ments, lands, hereditaments, and premises to il.; the de- 
vise is interpreted to be a devise, and not an appointment, 

(fl) 1 Taunt. 289. 
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iinles^ by the context or collateral evidence, it appears 
to be the intention of the testator to appoint under the 
power. 

A donee of a power, not having an estate in fee in the 
land, has been held to devise, and not to appoint, in the 
following cases:— 

Roe V. Reade, the particulars of which case have been 
before stated in the present chapter (a). In Ex parU 
Caswall, Sir George Castoall surrendered a copyhold 
estate at Woodford, in Essex, to trustees, to the use of his 
wife for life ; and, after her death, to pay the rents and 
profits to all his children, equally ; and then in trust to 
such use or uses as Sir George should, by deed or wilh 
appoint ; and, for want of appointment, then to his son, 
John Caswail, and his heirs. Sir George Castoall made 
a will, in which was the following clause: *' As to all 
the rest, residue, and remainder of my effects, real and 
personal, of what nature, kind, or quality soever, I give 
t6 my son, George CaswalL" By Lord Hardiaicke : 
'^ The question is, whether this be a good execution of the 
power. As I am at present advised, I am of opinion it is 
not. The material thing is the limitation over of the 
copyhold in the surrender. What is the effect of that? 
Why, there is an estate actually vested in John CaswaU, 
and nothing but an appointment executed could divest it 
out of him ; and this would have been the construction if 
it had been a legal estate ; and although it is a trust totate, 
yet in this Court it ought to be considered and construed 
in the same manner ; and, therefore, is no more than an 
estate for life to Sir George CaswaU, remainder in fee to 
John CaswaU, subject to be defeated on a proper appoint- 
ment by Sir George CaswaU. Sir George CaswaU had 
other lands, by which the devise to George CaswaU might 

(a) Section xxi. 
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be satisfied. Here is nothing that is at all descriptive^ pf 
the thing which Sir George Caswall had a power to dis*- 
pose of, but what is applicable to other estates of which 
Sif George was seised, and of which he could equally 
dispose" (a), ki Doe v. Bird, it appears that on. the 
marriage of the defendant's father^ a settlement was made, 
by which an estate was settled^ after the father's life,i to 
tha .use of such child or children of the marriage^ and for 
such estates, &c., as the father by his will should appoint ; 
and^ in default of appointment^ to be divided amongst all 
the children, as tenants in common. The father died, 
liaving made a will, in which, by a residuary clause, he 
devised all the rest, residue, and remainder of his mes- 
suages, lands^ &c., and personal estate, &e., after payment 
of . his debts, legacies, and funeral expenses, to his son 
John Bird, the defendant. The testator had other lands 
besides the settled lands ; and the question was, whether 
the residuary clause passed the settled lands, as well as the 
other lands. The court of King's Bench was of opinion, that 
the power was not executed by the will. ''There is nothing 
in it," it was said, ''referring, in. any manner, to th^ 
power, nor from whence his intention to execute it coulid 
be inferred : and the charge of debts and funeral expenses 
on the lands,. &c. devised shewed his intention to pass such 
lands only as were subject to those charges" (6). In Coatee 
Y.> King, decided. in 1821 before the Privy Council. 
Alexander Coates divided, by will, his real property in 
Antigua, among his three sons, with power to one of them 
to dispose, by wiU^ of his share. The son, being pos- 
sessed of considerable real and personal estates in Antigua, 
independent of that given by his father's will, devised. iu 
these terms, " All my real estates in Antigua, and all 
other my real estate, whatsoever and wheresoever ;" and it 

(a) 1 Atk. 559. W H E^t, 49. 
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nJ!vfan:r}ieId»<tbajtfi>'dieiiSUt4lid ibotvpB£rid..tfaat'p«o{fertifV'«1fer 
blw4icb he had. the 1. power <a)* {Drntk t. JSodfa wa^tan 
loejei^iitieiit 'for lands in the oouhty of Sunrm/. Tj^SMi, 
■iwadi Sarah bis wifeyand He/iry^Ro€ke,^xidEiizabeik>kia 
^(wtfe^^by lease mnd release conveyed the premises in «qiie&' 
£i4ian> to ^one Hill, (or the purpose of snffBring a common 
y ^leeoveryi And it was thereby declared, that the recoFsry 
^jshonkl enure, as to one undivided moiety of the premises, 
idbthe use of T. Scott for life; remainder to the use of 
\o Sarah Stott for life ; remainder to the use of such person 
Ylamd'persbns^ and for such estate and estates, as the said 
bi&imi Scott should, by any deed or writing, or by her last 
sowill a&d testament, from time to time, direct, limits ^or 
'3r^>potiit'$ aod,for want of such appointment, to the^ise of 
toalLtbe children of T. Scott, and Sarah his wife, as tenants 
ir^iiK^comtnon in tail ; and^ for default of such issue^ to die 

iiQse e^JEHzabePh Roake for life ; remainder to her children 
loadteaantisin common in tail ; and, for default of such issae, 
8itd'ihe<use^T. Scott in fee* And there were correspond- 
Ildngiimitatibhs^ as to the moiety of which Henry Mouke, 
idthd: Elimbeth his wife, w^e seised. A recovery was ^ac- 
oifabiidittgty suffered. 7*. Scott died without issue, leaving 
xiifiS'ar^A bis^wife him surviving. Sarah Scott afterwards 
vdnlermairvied witb Jb/m Trymmer, who died, leaving Ms 
-leUiife hiin sutviving. Elizabeth Roake died, leaving Hmry 
b :dRo2iJbe her bt^band, and John Roake, her son aiid-only 
^^iohildy&er surviving, and without having made any ^pobt* 
-itment. -By lease and release (the release reciting <a contract 
tivbetw^li Sarah Trymmer and John Roakes, (or the {mrohese 
o<bf his %Qoiety of the premises, subject to the lifereststeiof 
('9ns father), H. Roake, and J. iioaie, conveyed thefH-ennses 
O'ibrtlie purpose of suffering a common recovery to the ^osise 

kst^M* Roake {&v life; remainder to <S* Trymmer^ukii^ 

/ (fl) Cited 5 Barn. ^ C. 726, • 
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£arM )?f^«|9mr'^a£beinFeaTd6 miuleher ^will, dnd deviBod^in 
the words:.'''! hereby give and devise all my freehold 
eetetes in the city of London, ^nd oonnty o{ Surrey i* or 
elsewhere/ to my nephew John Roakefot his life, on con- 
dition that out of the rents thereof he do from time to time 
keep such estates in proper and tenantable repair; andi on 
the decease of my said nephew J. Roake, I devise all my 
said estates (subject to and chargeable with the payment 
of 30/. a year to Arm, the wife of the said J. Roake, lor 
her life), to and amongst his children, equally at the age of 
21 9 and their heirs, as tenants in common ; but if only 
one child should live to attain such age» to him or her, and 
hia or her heirs, at his or her age of 21/' And» for 
default of issue of J. Roake, to certain other persons in the 
will mentioned. S. Trymmer had not, at the time of 
making her will, or at the time of her death, any other 
freehold lands in the county of Surrey, than those men- 
tioned in the declaration* On this case, the court of 
King's Bench, in error from the court of Common Pleas 
(a), and reversing the judgment below, held that the will 
of Sarah Trymmer, did not operate as an execution of her 
power of appointment, and passed that moiety only of the 
premises of whichthe testatrix was seised in fee (i)* An 
important part of the judgment, which was delivered by 
the Lord Chief Justice Abbott, appears to be, the consi- 
deration of the Court, that although it could be infel^lred 
that the testatrix meant to give the entirety of the lands 
in Surrey, stiU it will not necessarily follow that she in^ 
tended to execute her power> This part of the judgment 
is as follows: '^The question then is, whether it can be 
safely and clearly inferred, that the testatrix intended to 
> execute her power. Now it appears by the will that the 
•testatrix bad estates in London, or at least supposed ehe 

(a) Doe v. Roake, 2 Bingh, 497. (6) 5 Barn. & C. 720. 
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had»,4iod made her will upon that supposition. And .we 
8^ nothing repugnant to reason, or to the ordinary senti- 
ments and intentions of mankind, in supposing that a. per- 
SQ^L iiaviog . estates in London, and an undivided .maiety 
o^y of estates ixl Surrey, might make a. will containing 
si]^ch: an injunction as the present [to keep the estates in 
rqpa^r]; leaving that injunction to take effect as far as 
by : Jaw it could; And even if it should be inferred 
from this part of the will that the testatrix meant, there*' 
by ;|o give the entirety of the lands in Surrey, still it 
wiU^ not necessarily follow that she intended to execute 
her power, and this for the reason, hereafter m^:itionedk 
Sq if.. the extrinsic facts should lead to an inference 
that the testatrix cannot have intended to make a strict 
settlement of th^ purchased moiety upon the family of her 
sifter, /and Jeave that which was originally her own unset*^ 
tied tand undisposed of ^ still, in our opinion, it will not neces- 
sarily follow that she intended to execute her power. . It 
may be that she intended the will to work by her interest 
in the tenements. It may have happened that she had ear 
tirely forgotten the settlement, and supposed at the making 
of her mil that she was then seised of the entirety of th^ 
estates in fee, as but for that settlement she would have 
been. TThe settlement was made in the life of her first 
husband, 33 years before the date of her will. The only 
fact upon the special verdict, shewing that this settlement 
was ever thought of in the interval, is the release under 
which she purchased her sister's moiety in 1775, by 
which that moiety was conveyed for the purpose of suffer 
ing a recovery. This took place ^ght years before the date 
of her will, and no recovery was suffered till after her deaths < 
although she lived eleven years, and must have been.iB 
possession of this moiety for nine years ; the tenant for life, 
her sister's husband, having died in 1775. It appears to 
us to be, at least, as probable that she had forgotten the 
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settlement, and intended thelfill to work by an interest, 
as that she intended to execute the power contained in thef 
settlement ; and even more probable, becatise tiie language' 
of the will is exactly such as would be used by a persoh' 
who at the time supposed herself to have an estate in fee 
in the enth*ety of the tenements, and not such as Would bef 
used by a person who was conscious that she had a power 
only over one moiety, and a seisin in fee of the other. 
Although, therefore, we may think the testatrix in^ 
tended that the entirety should go in strict settlement on 
the family of her sister, yet we think it is possible to sup- 
pose that the testatrix had no intention to execute the 
power. And if the intention to execute the power be 
doubtful, the will cannot, in our opinion, be deemed to be 
an execution of it (a)." The point determined in Sir 
Edward Clere*Q case being, that if a person, who has a 
power of appointment, devises land without reference 
to the power ; if the devise will be void unless it 
enures as a limitation of a use, the devise shall operate* 
not as a devise but as an appoiutment; it is respect- 
fully proposed, that, if from the will in Denn v. Roake; 
and collateral evidence, it can be inferred the testatrix 
supposed herself seised in fee of both moieties of the 
estate; and, farther, it can be collected, that she in* 
tended to dispose of the entirety by her will ; the devise 
of this testatrix might, by the same benignity (b) of the 
law which determined the case of Sir Edward Clere^ 
operate as an appointment, although the testatrix, mis- 
taking her interest in the land, intended to devise. In 
Sir Edward Clere's case, the testator, in ignorance of the 
law, intended to dispose of the acre in question by devise, 
which, however, by the Statute of Wills, he was not en- 
titled to do. The will, therefore, in that case, notwtth- 

(a) 5 Barn. & C. 733. (b) Hob. 160. 
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steLi^t)]^ the testator's iiiteiitioh to devise^ was cbustMiea 
to be a limitation' of a use under the feoffment. If/ 1lien» 
ik Denn v. Roake, it can be collected, that the tesUTtrlk 
ittt6nded to dispose of both moieties of the Itnid, ibut/ in 
igtibi^nce of her power of appointment, intended to di^ 
pbse*of them by devise, would it not be iii agreetdebt 
with Sir Edward Clere*s case, to determine the inti^nded 
devise of the moiety in question, to be an appointment 
tjhder the power in the settlement ? 



-.n 



. A PERSON having a power of appomtment, but not an 
estate in fee in the land, has been held to appoint, and 
not to devise, in cases where neither the particular lands 
subject to the power were mentioned, nor the power re- 
iTerred to, on the collateral evidence that the testator had 

... J Z' '■*'■■ • 

119 other lands to satisfy the words of the will. 
, In Standen v. Standen, Charles Millar directed his real 
estate to be sold ; and gave the money arising from the 
sale, in trust for his wife for life ; and, after her decease, 
as to one moiety, for such person or persons as she should, 
by any deed or writing, or by will, with two or more wit- 
nessesj, appoint ; and for want of appointment* then over. 
The re^l estate was not sold. The testator's widow re- 
,ceived the rents and profits for her life : and by her will 
disposed of the residue of her property, in the words:— 
"^^ All the rest, residue, and remainder of my estate and 
|Bneci9, of what nature or kind soever, and whether real or 
personal, which I shall be possessed of, interested in, <^ 
entitled to, at the time of my decease, subject to, and 
'a|ter payment of, all my just debts, funeral expense^, 
aiid specific legacies, I give to my friend, Samuel How" 
afa,i6v his own use and benefit." The will was attested 
by tnree witnesses* The testatrix had no other real estate 
than that directed by her husband s will to be sold ; and 
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hfiA Loughborough held ber/will to I^e an appoiiMna^jilt^ 
**.Take it," be said, '* according to the strict technical. ^^^ 
ijd,^}^ Ed^Hird C/ere'scase^ that a general dispositipa ^^ 
pot ^ispoise of what th^. party ,haS; only a. power todi9{3i9i^ 
<^»,.upless it is necessary to satisfy the words of the dispor 
$i]liQn% Mrs. Millar had no other real estate. I ,9m 
boi^nd to satisfy all these words upon the technical j^u)^ 
I, ;Oan satisfy them no other way (a)." Jones y. Qwry 
is an important case, on thi^ subject; the geper^ w.9jr4^ 
in the will of a donee of a power, " All my estate and 
effects, of whatever denomination/' being there held iq be 
satisfied by the personal property of the testatrix. It 
appears that one William Browne devised to trustees a 
moiety of certain freehold hereditaments, and he directeti 
theto to pay the rents to Isabella Common for her. life : 
ancl> after her decease, to convey, assign, transfer^ occ^ 
the premises equally amongst her children; and^ in de- 
fault of such children, he directed that his said ifreehold 
premises should go to such person or persons to whom ^he 
should by her last will and testament give, devise, and 
bequeath the same. Isabella Common died without issue. 
By her will, executed and attested so as to pass real 
estates, she devised : — " I give and bequeath unto mv 
father and mother^ Thomas and Ann, all my estate and 
effects, of whatever denomination." *' The questioni" 
said the Master of the Rolls, Sir Thomas Plumer, 'f is, 
whether so far as the real estate is concerned, an intentipn 

" . . ' • • u 

to exercise her power can be collected from the will, and 
from the extrinsic evidence, to which, on the subject of 
realty, the Court is permitted to resort* On that point, 
there is a shade of novelty in this case; but^ notwitn- 
.standing an anxiety to support the will, I should nptTeel 
justified in pronouncing a judicial opinion that the testa- 

(a) 2 Vc3.jun. 589. , .^ 
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trix designed to pass this real property. The case of 
Standen v. Standen has established, that, with regard to 
real estate, the Court may examiae whether the circum- 
stances of the testator's property are such as to give ^fect 
to the will ; and if this will had contained sui unequiyocal 
devise of realty, the Court, under the authority of that 
decision, must, in order to give operation to an iustm* 
ment, which would otherwise be inoperative, have resorted 
to the fund, the subject of the power. But this will con* 
tains no words which will be without operation unless 
referred to the power. Although the testatrix had no 
real estate, she might have personal property of varknia 
descriptions, and the terms would be satisfied by passing 
that" (a). In Lewis v. Lewellyn, certain freehold and 
copyhold estates were limited, in a marriage settlement, to 
the use of Morgan Lewellyn for life, remainder to the use 
of Margaret Williams for life, remainder to the use of 
such person or persons, and for such estate and estates, 
and for such trusts, intents, and purposes, and charged 
and chargeable in such manner and form, as the said 
Morgan J^ewellyn, by any deed or deeds, &c., or by his 
last will and testament, should direct, limit, or appoint. 
Morgan Lewellyn afterwards, by his will, executed to pass 
freehold estates, directed that all his just debts should be 
paid, as soon as Conveniently might be after his decease, 
and charged all his freehold, copyhold, and leasehold 
estates thereinafter mentioned, with the payment thereof; 
and, subject thereto, he devised and bequeathed all his 
real and personal estates to his brother, Charles Lewellyn. 
The testator had no other copyhold estates except those 
which were comprised in the settlement ; but he had other 
freehold estates. On a bill filed by the creditors, the will 

(a) 1 Swanst. 66. 
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ii^as held to be an e)ceeution of the power as to the copy- 
hold estates, but not as to the freehold estates subject to 
the power. By Best, Justice, for the Master of the Rolls : 
** The question in this case is, whether the clause cannot 
be divided, and considered as operating in one sense with 
respect to the copyhold, and in another with respect to 
the freehold. If it can, and the case of Standen v. 
Standen is rightly decided, I think it applies strictly to 
this case. The will does not refer to the power ; but the 
question is, whether it does not refer to the estate. It 
refers to the estate in clear and unequivocal terms ; and 
as the rule is, that all the words of a will, should, if pos- 
sible, have effect ; and these words with respect to copy- 
holds cannot be satisfied by any thing short of consider- 
ing them an execution of the power, ut res magis valeat 
quam pereat, they should be so construed. That is the 
general principle of Standen v. Standen^ and we must 
look only to the general principle, for it is impossible to 
find two cases precisely alike. The principle is, that 
where there is nothing for the will to operate upon, but 
with reference to the power, it must operate as an execu- 
tion of the power. For these reasons, I am of opinion, 
that the will is an execution of the power as to the copy- 
holds'' (a). 



The cases cited in the margin (6) are applicable to the 

(a) Turn. Rep. 104. ny, ibid, 467. Roach v. Haynes, 6 

(h) Probert v. Morgan, 1 Atk. Ves. 153; and 8 Ves. 584. Nan- 

440. Molten v. Hutchinson, Und, nock v. Horton, 7 Ves. 391. Ben- 

558. Maddison t7. Andrew, 1 Ves. nett v. Aburrow, 8Ves. 609. Bradley 

58. Andrews V. Emmett, 2 Bro. v. Westcott, 13 Ves. 445. Sloane 

C. C. 297. Buckland v. Barton, v. Cadogan, Sugd. Vend. & P. 6th 

2 H. Bl. 136. Hales v. Marge- edit. Appendix, No. xxiv. Jones 

rum, 3 Ves. 299. Langham v. Nen- v. Tucker, 2 Mer. 533. 
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sttbject of the present section. They have been deter- 
mined mi questions of appointments by will of permnHtl 
property. 



Section XXIII. 

Of a Devise to Executors to pay Debts. 

On a devise to executors for the payment of debts, and 
until the debts are paid, the executors take a chattel 
estate in the lands, and not a freehold estate, nor a term 
of years. 

In Sir William CordelPs case, Sir William Cordell, 
Master of the Rolls, devised his manor of Melfordj &c., 
in the county of Suffolk, to his executors, for the payment 
of his debts, and until his debts should be paid ; remainder 
to Edward, his brother, 8cc. After the testator's death, the 
debts were paid, and his [Edward's] wife demanded dower ; 
audit became aquestion what interest or estate the executors 
had ; for if they had a freehold, then the wife should not 
have dower ; and if they had but a chattel, determinable 
on the payment of the debts, then she should be endowed : 
and it was resolved, " that the executors had but a chattel, 
and no freehold ; for if they should have a freehold for 
their lives, then their estate would determine by their 
death, and not go to the executors of the executors, and 
so the debts would remain unpaid ; but the law adjudges 
it a particular interest in the land, which shall go to the 
executors of the executors, as assets for payment of th^ 
debts" {a). 



(a) Cited 8 Co. 96. Cofdell's varra's case, cited 8 Co. 96. See 
case, Cro. Eliz. 316. S. C; Gua- atso Co. Litt. 42 a. 
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<\|H9»^>iH,iby»4Pate off ji>» Jmxini Ip tl^e^^^^ii^fss, it ^maimi 
times becomes a question, if the testator has intwM^clf 
to devise the land, with the legal estate in it, to the 
executors ; or, he has intended to give to them only a 
power to sell, and, consequently, supposing the testa- 
tor to be seised in fee, to leave, until the sale, the legal 
estate in fee in the heir at law. 

There is a distinction between a devise in the words, I 
devise my lands to my executors to sell, and a devise in 
the words, I devise (or will (a)), that my executors shjiU 
sell my lands, or, I devise that my lands shall h^ sold, b^ 
my executors, or, I devise my lands to be sold by my exor, 
cutof s. Of the two devises, the former appeacs to be w- 
derstoo^ to express, that the testator intends :to give thj&t 
Und, and the legal estate in it, to theexecutprsj the latjtpn 
that he intends to give the executors but a power tp s^L. 
It is stated in the Year Books: — '*If a main dievises bis. 
land to his executors to sell, the heir cannot enter (jnedlef:^^ 
but if he devises his land to be sold by his executor9j,;thei^^ 
the Heir may enter, and take the profits until the.executonu 
have sold, and, after the sale, the purchaser may entei; 90^? 
the tieir** (6). " If a man devises his land to be sold by,:bi]|,^ 
ex:ecutors, and dies, and his heir enters, and dies seis^, 
and his heir enters by descent, yet the executors may sie|l| 
the land, according to the will of the devisor" (c). i' If -%. 
man devises his land to be sold by his executors,; and difi)^, 
the heir enters, and afterwards is disseised, yet theexeeu- 
tors may sell, and the purchaser mayei\ter. The.Sj&me^^ 
lawi, if the heir sujpfers a recovery, or levie^ ^ fiuQ^W),,, 
It is likewise said by Littleton : ^* Also a man may deyjLSj^L^ 
by his testament, that his executors may alien and sell the 

(a),2 Burr. 1^031. (c) Ibid^ 32. . .,.. 

(S) Bro. Abr. Dei/i«e, 5. (rf) I6irf, 3^ , , ^ ♦,«>*«. 
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tenements that he hath in fee-simple, for a certain sum to 
distribute for his soul. In this case, although the devisor 
die seised of the tenements^ and the tenements descend 
nnto his heir, yet the executors, after the death of the tes- 
tator, may sell the tenements so devised to them, and put out 
the heir, and thereof make a feoffment, alienation, and 
estate by deed, or without deed, to them to whcnn the sale 
is made. And so may ye here see a case, where a man 
may make a lawful estate, and yet he hath nought in the 
tenements at the time of the estate made" (a). It is also 
stated by Perkins : " If a man, seised of lands in fee, 
willeth by his testament, that his executors shall sell tbe 
same land, and distribute the profits coming thereof for his 
soul, and the devisor dieth; now the inheritance shall 
descend unto the heir, and shall continue in him until they, 
natnely, the executors, sell, &c., and then the executors may 
enter, &c., and thereof enfeoff the vendee according to the 
sale. But if lands deviseable are devised unto the execu- 
tors for to sell, 8cc. ; in this case, theexecutors, after the death 
ofthedevisor^ may enterinto the lands, 8cc.,because they were 
devised unto them" (6). In Houell v. Barnes, a person, 
seised of land in fee, devised it to his wife for her life ; and 
after her death, ordered the same to be sold by his execu- 
tors. On this will, the court of King's Bench held, that 
the executors had not any interest by this devise, but only 
an authority (c). In Lancaster v. Thornton, a person being 
seised in fee of land, and possessed of other lands for a term 
of years, devised as follows : — '* I do hereby charge, and 
make chargeable, all and every my lands, and inheritance, 
and leasehold, with the payment of my debts, funeral ex- 
penses, and legacies ; and, for more speedy raising money 
for payment of them, I devise to George, Edmund, and 

(a) Litt. s. 169. See Co. Litt (b) Perk. 541, 542. 

112 b, and 181 b. , (c) Cro. Car. 382. 
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Dorothy Lancaster, their heirs, executors, and administra- 
tora [the leasehold premises], for all the residue of the 
term therein to come, &c, ; upon trust to sell the same* 
&c. But in case the money arising from the sale of the 
leasehold estate shall not be sufficient to pay and discharge 
all my debts, legacies, and funeral expenses, then I devise 
that my said two sons and daughter shall and may abso- 
lutely sell, mortgage, or otherwise dispose of my freehold 
estate, for the payment of such of my said debts, legacies, 
and funeral expenses, as my said leasehold estate shall not 
be sufficient to pay and discharge." The testator appointed 
his sons Edmund and George, and his daughter Dorothy, 
his executors. It was held, that no estate in the freehold 
lands passed to the executors, but only a power to sell. 
" Here are no words," said Lord Mansfield, " by which the 
[freehold] estate is devised to the executors. Therefore, if 
it be construed, that there is a devise to them, it must be 
raised by implication. But, by the frame of the will, it is 
plain that the testator did not so intend ; for he shews, by 
the expressions he has used, that he knew the distinc- 
tion between a devise of an estate to them, and giving 
them only a power to sell. As to the term * devise,' the 
expression * I devise * is here synonymous to saying ' I will,* 
or 'my mind is* "(a). 

Sir Edward Coke has considered a devise in the words, 
I devise my lands to be sold by my executors, to be all one 
with a devise in the words, I devise my lands to my execu- 
tors to be sold. He says, " In this section [Litt. s. 383] is 
implied a diversity, viz, when a man deviseth that his exe- 
cutors shall sell the land, there the lands descend, in the 
meantime, to the heir ; and, until the sale be made, the 
heir may enter, and take the profits. But when the land 
is devised to his executors to be sold, there the devise 

(fl) 2 Burr. 1027. 

q2 
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taketh away the descent, and Vesteth the estate of the land 
in the executor, and he may enter and take the profits, and 
make sale according to the devise. And here it appeareth; 
by our author, that when a man deviseth his tenements to 
be sold by his executors, it is all one as if he had devised 
his tenements to his executors to be sold. And the reason 
is, because he deviseth the tenements, whereby he breaks 
the descent" (a). It is much, however, t6 be doubted, if 
the section Sir Edward Coke refers to in Littleton, autho- 
rises the opinion he has formed from it ; which opinion, 
moreover, appears to be in terms opposed by the passage in 
the Year Books, which has been transcribed from Brook's 
Abridgment, Devise, 6. There is reason to think that, at 
the present day, the two devises may be considered to be 
difierent ; that the latter will pass an estate to the execu- 
tors, the former only a power (6). 

Personal property is, at law and in equity, the first 
fund for the payment of a testator's debts, unless an in- 
tention is discovered in the v^U to charge them first on the 
real estate. A testator may, if he pleases, charge his real 
estate alone with the payment of his debts ; and if, the 
whole will taken together, this intention can be collected, 
the personal property of the testator will be exempted from 
the payment of them, until the real estate, supposing it in- 
sufficient, is exhausted (c). 

On this subject there is an elaborate judgment of Lord 
Eldon, in Booth v. Blundell. — 

** The question," said his Lordship, "which the Court is 
now called upon to determine, is, whether, according to the 
true intent and meaning of this will, collected from the 

(a) Co. Litt. 236 a. (c) Bootle v. Blundell, 1 Mer. 

(6) See Co. Litt. 236 a, Lord 193. 1 Swanst. 28. Greene r. 

Nott. note (1), & Sugd. Powers, Greene, 4 Mad. 148. Michel! v. 

3rd edit. 111. Michell, 5 Mad. 69. 
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settled principles of the Court, and the rules of law, the 
pei*sonal estate of the testator is to be considered as exempt 
from the payment of his debts. 

** In order to determine what are those principles, and 
those rules, the several cases on this subject have been 
referred to in the course of the argument ; and, on the part 
of those who contended that the personal estate is not ex- 
empted, I am pressed to consider this to be the rule of in- 
terpretation ; namely, that the intention of the testator to 
exempt must be manifested in such a manner, as that per- 
sons out of Court, on reading his will, cannot fail to agree 
that such was his intention. 

'*Upon looking through the several cases which have 
been decided during the period of more than a century 
past, I think I should have been authorised to say, at the 
commencement of that period, that, if such a rule were 
laid down, there could never, in all human probability, be 
any decision upon a will furnishing a solution of this 
question; and now, at the close of it, I think I am autho- 
rised to say, that that which it was then probable would 
be the fact, is the fact ; for on a comparison of all the 
cases which have arisen, it is scarcely possible to find any 
two in which the Court altogether agrees with itself; there 
being scarcely a single circumstance that is considered in 
one case as a ground of inference in favour of the inten- 
tion, but it is considered, in other cases, as against the same 
inference ; and I can find no rule deducible from all that 
has been said on the subject, but this (which appears to be 
a rule supported by all the cases taken together), namely, 
that since it has been laid down that express words are not 
necessary to exempt the personal estate, there must be in 
the will that which is sometimes denominated '* evident 
demonstration,'' sometimes ** plain intention,'' and *' neces- 
sary implication," to operate that exemption. 



230 OF PRESUMING THE TECHNICAL EFFECT OF THE 

'* Thns much can be collected from the cases ; but when 
you proceed farther, and inquire what it is that consti- 
tutes this " evident demonstration," " plain intention," and 
^' necessary implication," it does appear to me that Lord 
Alvanlej/ is right when he says. You are not to rest on con- 
jecture, but the mind of the judge must be convinced, that 
he is deciding according to what the testator intended. 
The expression '* necessary implication," is frequently ap- 
plied to cases between a devisee and heir at law ; and yet 
there is hardly a case decided against an heir at law, where 
the implication, upon which it was so decided^ was of ab- 
solute necessity. It is but a loose way of defining this ex- 
pression, to say that the intention must be so probable 
that the judge cannot suppose the contrary ; and it seems 
strange to lay down as a rule that express words shall not 
be required, but yet that there must be expressions tanta^- 
raount to express words. I take it that this is what will 
be found to be the result of all the cases : that the judge 
is in every instance to look at the whole of the will to- 
gether, and then ask himself whether he is convinced that 
it was the testator's intention to exempt his personal estate. 
Many rules are clear and positive. First, it is certain that in 
equity, as well as at law, the personU estate is first liable ; 
and that the amount of the personal estate, whatever it 
may be, makes no difference in the case. I take it to be 
certain, also, that it is not enough for the testator to have 
charged his real estate with, or in any manner devoted it 
to, the payment of his debts ; that the rule of construction 
is such as aims c(t finding, not that the real estate is 
charged, but that the personal estate is discharged. Then, 
on the question whether the personal estate is discharged 
or not, I apprehend it will be found that the very same 
circumstances have, in the minds of different judges, led 
to different conclusions. . And this is the result to be 
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drawn from the most diligent comparison of all the cases/' 
His Lordship then observes on the cases in the margin (a) ; 
and proceeds : *' Then it comes to this, — upon each par« 
ticular case^ as it arises, the question will be, does there 
appear, from the whole testamentary disposition taken to- 
gether, an intention on the part of the testator so expressed, 
as to convince a judicial mind that it was meant, not merely 
to charge the real estate, but so to charge it as to exempt the 
personal ? For, it is not by an intention to charge the 
real, but by an intention to dischaige the personal estate, 
that the question is to be decided" (6). 



Section XXIV. 

Of a Devise, and a Trust in the Devisee to devise. 

Land is oflen devised to a person who is intended by 
the testator to have the enjoyment of the property for his 
life ; but, by the will, he is entrusted by a desire (c), re- 
quest (d), hope (e), or confidence (/), of the testator, to 
devise the land, at his death, to the parties the testator 
names. In these cases, farther than his own life estate, 
the devisee is construed to be a trustee for the devisees over. 
Yet it appears a trust vrill not be considered to be created 
by a will of this description, if either, in consideration of 

(a) Lord Inchiquin v, French, mel v. Prothero,t6irf, 113. 

Amb. 33 ; 1 Wils. 83; 1 Cox Ch. (b) 1 Mer. 218—230. 

C. 1. Stapleton v. Colville, Forr. (c) Eacles v. England, 2 Vern. 

202. Walker v. Jackson, 2 Atk. 466. 

624. Duke of Ancaster v. Mayer, (d) Pierson v. Garnet, 2 Bro. C. 

1 Bro. C. C. 454. Stephenson v. C. 38 ; See 1 Bro. C. C. 142, 143. 

Heathcote, cited 1 Bro. C. C. 458 ; (c) 1 Bro. C. C. 144. 

reported 1 Eden, 38. Tait v. Lord (/) Massey v. Sherman, Amb. 

Northwick, 4 Ves. 816. Burton 520. 
V. Knowlton, 3 Ves. 107. Brum- 
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law, the parties to be the devisees over are too indefinitely 

named by the testator ; or^ secondly, the devisee is not un- 
authorised to dispose of the property^ if he pleases, in his 
life-time. It farther appears, that words merely of advice or 
recommendation to a devisee, to leave the land, at his 
death, to particular persons, are not considered to be suffi- 
cient to create a trust in the devisee to devise to them. 

The following are cases in which a trust has been held 
to be created in the devisee to devise : — 

In Eacles v. England, a person bequeathed in the 
words : *' I give unto my loving kinsman, Richard Ham- 
merton, the sum of 300/., 100/. part whereof he dotb^ owe 
me ; which I do intend to give to my cousin, Susan Ham- 
merton, his youngest daughter ; but my will and desire is, 
that he will give the said 300/. unto his daughter Susan, 
at the time of his death, or sooner, if there be occasion 
for her better advancement and preferment." Richard 
Hammerton died before the testatrix. Susan, the daughter, 
died at the age of sixteen, and unmarried. The plaintiffs 
wife was administratrix to her. It was decreed, that the 
100/. bond to the testatrix should be assigned to the 
plaintiffs, and the 200/. paid with interest from the exhi- 
biting of the bill (fl). In Mason and Limbery, the words 
of the will were, ** I give to my brother, Robert Mason, 
2000/,, which I desire him at his death to give to his son 
and his children, and to the children of his late daughter, 
as he shall think fit.*' Robert Mason died in the life-time 
of the testator ; after whose death, the children of Robert 
and his daughter, [the children of the son and the 
daughter] were held entitled to the 2000/. in equal shares 
(A). In Harding v, Glyn, Nicholas Harding, by his will, 
gave ** to Elizabeth his wife, all his estate, leases, and in- 

(fl) 2 Vern. 466. (6) Cited Amb. 4. 
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terest in his house in Hatton Garden: and all the goods, 
furniture/ and chattels therein at the time of his death; 
and also all his plate^ linen, jewels, and other wearing ap- 
parel ; but did desire (a) her, at or before her death, to 
give such leases, house, furniture, goods, and chattels, 
plate, and jewels, unto and amongst such of his own rela- 
tions, as she should think most deserving, and approve of." 
The testator died without issue. Elizabeth, his widow, 
made her will, and by it gave all her estate, right, title, 
and interest in the house in Hatton Garden, to Henry 
Swindell; and after giving to Caleb Harding all her 
plate, and bequeathing several other legacies, gave the re- 
sidue of her personal estate to the defendants, her execu- 
tors. She soon after died without having, at or before her 
death, given any part of the property bequeathed to her, 
excepting the plate, amongst her husband's relations. A 
bill was filed, to have the property distributed amongst the 
husband's next of kin. By the Master of the Rolls: 
*' The first question is, if this is vested absolutely in the 
wife ; and the second, if it is to be considered as undis- 
posed of, after her death, who are entitled to it? As to 
the first, it is clear the wife was intended to take benefi- 
cially during her life only. There are no technical words 
required in a will; but the manifest intent of the testator 
is to take place, and the words '* willing," or " devising," 
have been frequently construed to amount to a trust; 
Eacles v. England, 2 Vern. 466 ; and the only doubt 
arises on the persons who are to take after the wife. 
Where the uncertainty is such, that it is impossible for the 
Court to determine what persons are meant, it is very strong 
[reasonable] for the Court to construe it only as a recom- 
mendation to the first devisee, and make it absolute as to 
hiui ; but here the word " relations," is a legal description, 

(a) See 2 Bro. C. C. 46. 



234 OF PRESUMING THE TECHNICAL EFFECT OF THE 

and this is a devise to such relations^ and operates as a 
trust in the wife, by way of power of naming and ap- 
portioning ; and her non-performance of the power [trust] 
shall not make the devise void, but the power shall devolve 
on the Court ; and although this is not to pass by virtue 
of the Statute of Distributions, yet that is a good rule for 
the Court to go by. And therefore I think it ought to be 
divided among such of the relations of the testator, Nicho* 
las Harding, who were his next of kin at her [his wife's] 
death" (a). In Brovm v. Higgs, it was said by the Matter 
of the Rolh, that, in Harding v. Glyn, ''the Court seems 
to have held, that under the word ' relations/ the widow 
of the testator mighty if she thought fit, include persons 
not next of kin ; but as to so much as she had not disposed 
of, it would go to such persons as were next of kin ac- 
cording to the Statute of Distributions" (6). In Clifton v. 
Lombe, in the will of Sir Thomas Lombe were the words, 
*' In consideration that Lady Lombe has promised to give 
what I shall give her, to her and my children, at her death, 
I give her," 8u;. These words were held to create a trust 
for the children (c). In Massey v. Sherman, a devise of 
copyholds to testator's wife in fee, '' not doubting but 
that my wife will dispose of the same to and amongst my 
children, as she shall please/' was held to create a trust for 
the children as the wife should appoint {d). In the Earl 
of Bute V. Stuart, a testator devised certain estates and 
collieries to trustees, upon trust to convey and dispose of 
the same in such manner as the Countess of Bute,- his 
daughter, should direct or appoint. This devise the testa- 
tor explained by a further clause in the will, which declared 
that, although his meaning was to give his daughter the 

(o) 1 Atk. 469. See 5 Ves. 501. (c) Amb. 519. 

8 Ves. 571 . (d) Ibid, 520. 

{V) 5 Ves. 502. 
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absolute disposal of the collieries. Sec., to prevent the ex-» 
penses and trouble that must attend the management of 
affairs of such a nature, under the direction of the court of 
Chancery, he requested his daughter to direct the money 
arising therefrom, to be applied in such manner as he had 
directed the same in default of her direction and appoint- 
ment. The Countess of Bute appointed to her husband 
in fee. On a bill by the Earl of Bute for a conveyance from 
the trustees, Lord Northington held the appointment void, 
and that the power given to Lady Bute was, by the expla- 
natory clause, intended to be a power to sell the estate (a). 
If Lady Bute had sold the estate, it appears to have been 
considered, that the request of the testator to Lady Bute 
to direct the application of the purchase money amounted 
to a desire, and that she had no choice in directing the 
application of it(&). In Nowlan v. Nelligan, the father of 
the plaintiff made a will in the words, '^ I give and devise 
to my beloved wife, Harriet Nowlan, all my real and per- 
sonal estate. I make no provision expressly for my dear 
daughter, knowing that it is my dear wife's happiness, as well 
as mine, to see her comfortably provided for; but in case 
of death happening to my said wife, in that case, I hereby 
request my friends Staples and Hunter to take care of, and 
manage to the best advantage for my lovely daughter 
Harriet Nowlan, all and whatsoever I may die possessed 
of." The executors got in the personal estate of the tes- 
tator, and with it purchased 11,000/. 4 percent, annuities. 
The mother afterwards married the defendant, Nelligan, 
and, by a settlement previous to the marriage, 5000/. part 
of the 1 1,000/. were settled to the use of the daughter at 21, 
or marriage, and the remaining 6000/. on the mother and 
her intended husband, and the children of the marriage. 
It was decreed, that under the will, the wife was entitled 

{a) 2 Eden. 87. (6) IM, 104, 106. 
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to the 1 1,000/. for her life, subject to a maintenance for the 
daughter, and that the daughter was entitled to the whole 
fund at her mother's death (a). In Pierson v. Garnet^ a 
testator bequeathed personal property to Peter Pierson, 
his executors, administrators, and assigns; and added, 
" arid it is my dying request to the said Peter Pierson^ if 
he shall die without leaving issue living at his death, that 
the said Peter Pierson do dispose of what fortune he shall 
receive under this my will, to and among the descendants 
of my late aunt, Anne Coppinger, his grandmother, in such 
manner and proportion as he shall think proper." It was 
decreed by the Master of the Rolls, that the words in this 
will were imperative, and created a tinist in favour of the 
descendants of Anne Coppinger (b). And, on appeal, the 
decree was affirmed by Lord Thurlow. '* In this case,'' 
said his Lordship, '^ the devisee takes only an estate for Ufe 
in the produce of the fund : the intention of the testator 
was, that if he had children, he should take an absolute 
power of disposal ; if not, it should go to the descendants 
of his aunt. If the word used had been relations, it would 
go to those within the Statute of Distribution ; but, under 
these words, it will go only to such relations as are de- 
scendantSy which is still more limited" (c). 

The farther cases referred to in the margin (d) are to the 
same purpose. In each, the particular words in the will 
were held to create a trust (e). 



(a) 1 Bro. C. C. 489. vost v. Clarke, 2 Madd. Rep. 458. 

(6) 2 Bro. C. C. 38. Forbes v. Ball, 3 Mer. 437. Pope 

(c) Ihidy 230. V. Whitcombe, ihidy 689. Hor- 

{d) Brown v. Higgs, 4 Ves. 708. wood v. West, 1 Sim. & St. 387. 

5 Ves. 495. 8 Ves. 561 . Cruwys (e) See also Godolphin v. Go- 

V. Colman, 9 Ves. 319. Taylor v. dolphin, 1 Ves. 21. Veraon v. 

George, 2 Ves. & B. 378. Birch Vemon, Amb. 3. Cloudesly v. 

V, Wade, 3 Ves. & B. 198. Pre- Pelham, cited ihid, 5. 1 Vera. 411. 
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In the following case, a trust to devise has been held 
not to be created in the devisee ; the parties to be the de- 
visees over being too indefinitely named. — 

In Harland v. Trigg, Philip Harland devised in the 
words, " And all other my leasehold estates in the parish 
or township of Sutton I give to my brother, John Har- 
land, for ever, hoping he will continue them in the fa- 
mily." By Lord Thurlow : '* I have no doubt, but a re- 
quisition made with a clear object will amount to a trust. 
In the case of the Duchess of Buckingham's will, the words 
were very gentle, but had a distinct object; but where the 
words are not clear as to their object, they cannot raise a 

trust I had a doubt, whether the family could 

not claim some interest in the subject ; but when I come 
to consider, I take the rule of law to be this; that two 
things must concur to constitute these devises — the terms 
and the object. ' Hoping ' is in contradistinction to a di- 
rect devise; but, whenever there are annexed to such 
words, precise and direct objects, the law has connected 
the whole together, and held the words sufficient to raise 
a trust ; but then the objects must be distinct : where there 
is a choice, it must be in the power of the devisee to dis- 
pose of it either way. If he had sold these leaseholds, the 
family could not have taken them from the vendee ; or, if 
he had given them to any one part of the family, the others 
could have no remedy. The will does not import a devise, 
as the words do not clearly demonstrate an object'' (a). 



In the cases which follow, a trust to devise has been 
held not to be created in the devisee, he not been unau- 
thorised to dispose of the property in his life-time. — 

(o) 1 Bro. C. C. 142. 
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In Palmer Vr Schribb a person devised die residue of 
his estate to his wife^ and desired her to give all her 
estate at her death, to his and her relations. The Lord 
Chancellor Harcourt thought these words ''too general 
to amount to a devise over of the testator's estate after 
the death of the wife ; nor can it be taken as a trust, 
because the words extend [only] to all the estate which 
she shall be possessed of at the time of her deaths which 
the husband has not any power over; and, therefore, 
it must be taken as a recommendation^ and not as a 
devise or trust. But if the testator had desired his wife, 
by his willy to give at her death all the estate, which he 
had devised to her, to bis and her relations; there the 
estate devised to her ought to go, after her death, to bis 
and her relations, according to the Statute of Distribu- 
tions'' (a). In Bland v. Bland, a testatrix devised all her 
real and personal estate to Sir John Bland, his heirs, exe- 
cutors, administrators, and assigns, chargeable with the 
payment of all her husband's debts, and her own, and 
also with the farther sums of 4000/. and 2000/. The will 
then says, '^ and it is my earnest request to my son, Sir 
John Bland, that, on failure of issue of his body, he will 
sometime in his life-time, either by will, or smy oUier 
writing, settle the said premises, or so much thereof as 
he shall stand seised of at the time of his decease, so and 
in such manner as that, on failure of issue of his body, 
the same may come to my daughter, Mrs. Jacob, and the 
heirs of her body," &c. It appears a trust was held not 
to be created in Sir John Bland under this will, princi- 
pally from the words ''or so much thereof as he shall 
stand seised of at the time of his decease." "There 
is no request," said Lord Hardwicke, " to settle the whole 

(a) 2 Eq. Cas. Abr. 291, pi. 9. See also Und, pi. 8, apparently S. C. 
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lands^ or any particular part ; but a power is left in him to 
dispose of, sell, or give away the whole estate in his life, 
and only ' so much as he should stand seised of at his 
death' she requests he would settle. It is as much as if 
she had said, * I leave it to you to dispose of as you think 
fit, but I shall be glad if you will give as much as you can 
spare, so and so/ Sir John might have sold this, or settled 
it for the advancement of a son or daughter." His Lord- 
ship added, '^ I do not lay it down, that in a will a request 
may not amount to a legacy, but it should be limited to 
some certain thing, or for some certain part of a thing, and 
not left absolutely to the pleasure of the person to whom 
the request is made" (a). In Wynne v. Hawkins, a person 
by his will, after giving some pecuniary legacies, proceeded, 
*' Not doubting but that she [testator's wife] wiH dispose of 
what shall be left at her death to our two grandchildren, all 
the rest and residue of my personal estate I give and 
bequeath to my loving wife Mary." By Lord Thurlow : 
" If a bill had been filed in the life-time of the wife, could 
I have ordered this money to be laid out, and that she 
should receive the interest for her life, and then it should 
go over? These are equivocal words, the intent of which 
is to be gathered from the context. If the intention is 
clear, what was to be given, and to whom, I should think 
the words ' not doubting ' would be strong enough. But 
where, in point of context, it is uncertain what property 
was to be given, and to whom, the words are not sufficient, 
because it is doubtful what is the confidence which the tes- 
tator has reposed. Here he meant this fortune to pass 
through the pleasure of his wife, leaving it to her to use 
what she pleased, and consequently to make the residue 
such as she chose" (h). 

(fl) 2 Cox Rep. 349, 354, 356. (6) 1 Bro. C. C. 179. 
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The cases referred to (a) are farther authorities to the 
8ameefiect(&). 



In Cunliffe v. Cunliffe, a person devised certain ''sugar- 
houses, stock in trade there^ and the appurtenances thereto 
belonging, to his son, Ellis Cunliffe : nevertheless, in case 
his son, Ellis, should happen to depart this life without a 
son or sons born of his body in his life-time, or in due 
time after his death, then and in such case he recom- 
mended it to him to give and devise the said sugar-houses, 
and stock in trade there, to his brother Robert.*^ On this 
will, the Lord Commissioners, Smythe and Aston, held the 
words used by the testator to amount to a mere recommen- 
dation. A trust, in consequence, was not created in the 
devisee (c). 



Section XXV. 

Of Executory Devises. 

The chief object of a settlement of real property on se- 
veral persons is, to entitle them, in succession, to the en- 
joyment of the land for years, for life, in tail, or in fee. 
And the two chief cares of the law on a settlement of real 
property are, to prevent a vacancy in the possession of the 
freehold, and the creation of a perpetuity. The technical 

(a) Le Maitre v. Bannister, cited cited 2 Cox Rep. 355. Dolton v. 

2 Bro. C. C. 40, 46. Sprange v. Hewen, 6 Madd. 9. — Bull v, Var- 

Barnard, 2 Bro. C. C. 585. Eade dy, 1 Ves. jun. 270, is a case of a 

v. Eade, 5 Madd. 118. Curtis v. potoer to bequeath. 

Rippon, ibid, 434. (c) Amb. 686. See 2 Bro. C. 

(6) See also Countess of Bridg- C. 46 ; also Le Maitre v, Bannis- 

water v. Duke of Bolton, 1 Salk. ter, cited ibid, 40, 46. 
236. Attorney General v. Hall, 
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forms of particular estate and remainder, which are found 
in a common law deed^ are not required in a settlement by 
will ; and^ in their place, the informal limitations, called 
executory devises^ are permitted to have the effect of tech- 
nical limitations. Irregularity of form in a will is, never- 
theless, not permitted either to put the freehold in abey- 
ance, or to create a perpetuity. In the exposition^ 
therefore, of executory devises ; subserviently to the rules 
against the abeyance of the freehold, and the creation of 
a perpetuity, the aim of the law is, to fulfil the intention 
of the testator ; and, moreover, it should seem, to give to 
the irregular limitations of the will the effect of a settle- 
ment in form by deed. If A.^ seised in fee, devises on a 
contingency, vnthin the legal perpetuity, to B, in fee ; 
until the contingency happens, the freehold in possession, 
being undisposed of, descends to the testator's heir at 
law (a). The descent prevents the abeyance of the free- 
hold ; and, in effect, a particular estate, with a limitation 
over, are created by the will ; namely, to the heir at law 
until the contingency happens; and, on the contingency, 
to J3., and his heirs. So, if A., seised in fee, devises to B, 
and his heirs, until C. shall attain 21, and if C. should 
live to that age, or have issue, then to C. in tail ; but if C. 
should happen to die before the age of 21, or without 
issue, to D. in tail ; until C. has issue, or attains 21, JB* 
is the tenant of the freehold ; and as soon as C. has 
issue, or attains 21, C. becomes tenant in tail, remainder 
to D. in tail. The limitations in the latter supposed 
case are the executory devises in the will in Brotvnsword 
V. Edwards (b), a direct point of which case, it may 
be added, is, that in the words, ''but if C. should 

(a) Pay's Case, Cro. Eliz. 878. ward v. Stillingfleet, 1 Atk. 422. 
Gore v. Gore, 2 P. W. 28. Hay- (6) 2 Ves. 243. 

R 
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happen to die before the age of 21» and without itoue ;*' 
to falfil the intention of the testator, the word *and ' was 
construi&d or. An incidental point in the same case is/that 
although a limitation on an executory derise is necessarily 
itself an eJcecutory deyii5e(a) ; yel, notwithstanding it may 
be un^rtain if the contingent interest under the first ez?6cu- 
tory devise will 6ver become an estate, there may istill be a 
certainty that the interest under the second eicecutory de- 
vise will become one. It w^ uncertain if C. would ever 
reach 21, or have issue ; btit it was certain that the interest 
of £>• would become an estate-tail. Until C attidned 
21, or hdd issue, the devise to C. was executcxry, and 
the devise also to D. Had C had issue^ immediately C. 
would have had an estate-tail, and D. a renunntkr, an 
estate-tail in remainder. So also when, as was Ae 'eb»e, 
C. attained 21, C. had an estate-tail, and D. a vested 
remainder in tail. 

In ikse case also where, by the lapse of a particular es- 
tate, a limitation in remainder is necessarily at the deatii 
of the testator construed to be an executory devise, the 
•freehold in poi^ession will descend to the heir at law of 
the testator, until the interest under the executory devise 
becomes an estate (&)• 



It further appears, that, on ah executory devise of lands 
k)f inheritance, the heir at law of th6 testator is entided to 
the intermediate rents and profits of the land (c) ; un- 
less, by the executory devise, the iriteriitai tents and profits 

(a) Gore v. Gore, 2 P. W. 28. temp. Talb. 44. Bland v. Bland, 

(6) Hopkins v. Hopkins, Gas. 2 Cox. 349. Bullock v. Stones, 

temp. Talb. 44. 2 Ves. 521. See also Chambere 

(c) Hopkins v, Hopkins, Gas. v. Brailsford, 18 Ves. 368. 
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are to accmmdate^ and, with the land, are aldo derised 
to the devisee (a); or, unless by a residuary (6) dansib 
they are devised ; or, in some other way (c) are disposed of 
in the will. 

The heir at law has been held entitled to the interim 
rents in the cases which follow : — 

In Hopkins v. Hopkins, a testator derised his real es^ 
tate to trustees, and their heirs, to the use of them and 
thdr heirs, in trust for Samv^el Hopkins^ son of John 
Hopkins, for life; and, from and after his decease, in 
trust for the first and eyery other son of the body of 
the said Samuel, and the heirs male of the body of every 
such, son ; and, for want of such issue, in case the said 
John Hopkins should have any other son or sons of hi6 
body, then in trust for tdl and every such son and sons, 
ve^ectively and successively, for their lives, with re- 
mainders over ; the ultimate trust for the testator's own 
right heirs for ever. The will farther oontained a pro- 
viso, which postponed the full enjoyment of the rents 
and profits of the estate by the sons of John Hopkins 
until they attained 2L Samuel Hopkins died in the tes- 
tator's life-time without issue. At the time of the death 
of the testator, John Hopkins had no other son. It was 
fisst determined, that the limitation to the other sons of 
Jdhn Hopkins might operate as an executory devise. 
** The next question," said the Lord Chancellor Talbot, 
^* is, what is to become of the rents and profits, in case 
this be taken to be an executory devise, until the birth 

(a) Chapman v. Blisset, Cas. (6) Stephens v. Stephens, Cas. 

temp. Talb. 145. Gibson v. temp. Talb. 228. Oale v. Gale, 

L(Mrd Montfort, 1 Ves. 485. Gib- 2 Cox, 136. Duke of Bridg- 

son V.Rogers, Amb. 93. S. C. water v. Egertooi 2 Ves. 122. 

Gianvill v, Glanvill, 2 Mer. 38. (c) Bullock v. Stones, 2 Ves. 

Genery v, Fitzgerald, JTacob Rep. 521. 
468. 

r2 
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of a son to John Hopkins ? And this must depend upon 
the wording of the proviso ; by which words none are 
affected but such as are come to the estate under the 
limitations. It restrains them from having any thing to 
do with the estate until they attain the age of 21, and 
provides the surplus, beyond their allowance, tobe laid up 
for them ; but here is no provision made what shall be- 
come of those rents and profits until a son be born. But, 
until somebody is in esse to take under this executory 
devise, the rents and profits must be looked upon as a 
residue undisposed of, and consequently must descend 
upon the heir at law ; the case being the same, where the 
whole legal estate is given to the trustees, and but part of 
the trust disposed of, as in this case ; and where but part 
of the legal estate is given away, and so, the residue un- 
disposed of, the legal estate descends upon the heir at 
law" (a). 

In Bland v. Bland, Sir John Bland devised to his wife 
for a term of 14 years, to commence from his decease, in 
trust to raise annuities for his younger children, and to 
pay all his debts, legacies, and funeral expenses. He 
then declared his will to be, that as soon as such annuities 
and his debts and legacies and funeral expenses should be 
paid, the said term of fourteen years should cease ; ''and 
he gave the lands comprised in the said term, from and 
after the expiration of that trust, to certain trustees, until 
the defendant. Sir John Bland [the eldest son of the 
testator] had a son of the age of 21 years; to whom 
they should deliver up the possession of all his real 
estate comprised in the said term, with all the arrears and 
profits that should have accrued before that time; with 
this proviso, however, that he should entail all those real 
estates on some or one of his brothers (if he should have 

(a) Cas. temp. Talb. 44. 
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no son who should arrive at the age of 21 years), who 
should come next to the title of baronet/' He then 
declared, that neither his real nor personal estate should 
be put in the power of his son Johuj but be preserved for the 
use of his eldest and other sons in tail male, and after 
them to the use of his (the testator's) son, Hungerford, 
and his first and other sons in like manner. By 
Lord Hardwicke : ^* As to the devise to trustees after 
the determination or cesser of the estate of fourteen 
years to the lady Bland, that must be looked upon 
as a devise in fee, because the trust . cannot be 
performed without it. As to the rents and profits that 
are to accrue until Sir John Bland has a son aged 21,1 am 
of opinion these will belong to Sir John Bland, the defend- 
ant. This case very little differs from that of Hopkins v. 
Hopkins {Forr. 44), where there was a proviso, that none of 
the persons, to whom the estates for life were limited, 
should be in possession thereof until their ages of 21, and 
then to go to such persons as should first be entitled ; there 
were none of the remainder-men in esse, and no proviso 
what was to become of the rents until a son was born, and 
therefore they were looked upon as a residue undisposed of, 
and went to the heir at law. A man cannot say nega- 
tively, my heir at law . shall not have my estate, but he 
must make a complete disposition of it to somebody else." 
His Lordship declared, '/ that Sir John Bland, as heir at 
law of his father, was entitled to the surplus of the rents 
and profits of the trust estate as should accrue during the 
continuance of the term of fourteen years; and. also to 
such surplus rents and profits as should accrue from the 
determination or cesser, of the said term, until h^ should 
have a son bom, as being undisposed of by the will of Sir 
John Bland, the father (a)." 

(a) 2 Cox, 349. 
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In the cases which follow^ the interim rents and profits 
have been held to be intended to accumulate, and, with 
the land, to be devised to the devisee of the executory 
devise. 

In Gibson v. Lord M<mtfort, a person devised all and 
singular his freehold, leasehold, copyhold, and also personal 
estate of what kind soever, to trustees, their executes, 
administrators, and assigns; in trust to pay several 
annuities, sums, and legacies, by and out of the pro- 
duce of the personal estate : if that should happa:i to 
be deficient, then to pay the same by and out of the rents, 
issues, and profits arising by the real estate : and as for 
and cc^Ceming all the rest, residue, and remainder of die 
real and peirsonal estate, of what nature and kind soever, 
after provision being made for the payment of the legacies, 
&c., he gave the same to such child or children, a« his 
daughter should have lawfully begotten, whethnr male or 
female, equally to be divided between them ; if his 
daughter should die without such issue of her body, &en 
he devised the same to two other persons, equally to be 
divided between them, share and share alike. On this 
will, it became a question, with respect to the surplus rents 
and profits of the real estate, after satisJEeu^tion of the parti- 
cular charges on it created by the will, until sach time as 
the person to whom the testator devised on oontaogeney, 
namely, a •child of the daughter, came in esse ; whether 
they were to go either as part of tiie residue [the estate 
devised], to attend the several limitations of that xesidoe 
[estate], or to the testator's heir at law. Lord Hardwuie 
first determined, that the trustees took under the will the 
legal estate in fee ; and, secondly, that the suqilus rents, 
until the contingency of the executory trust took place, 
were devised away from the heir. *' It is admitted," said 
his Lordship, ''that the testator might, by express words. 
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have givei^ the Burp^os rents and profits that should %CQxue, 
before the daiighter had ^ child« or died withoi^t i^u^i^ 
away^ either to suQh child whep borp> or to the per^oi^ tq 
take wheii sh^ di^d without issue. Tbe question th^ is^ 
whether hy ei^p?e«» words^ or plaia D^cessfiry iinplicatioQ«t 
they are giiyen a,way from the ^eir at If^w ; i^ad I «^i;i 4>i^ 
opinion that; by plain necessary cpQ^tructioAi the^ a^^. It 
is pretty hard to say, that, in any ci^e, where one deyis^ 
all the rest and residue of his real estate, the heir sl]iQul4: 1^ 
enabled to claim any thing out of it ; and how can he claim 
or take these intermediate profits ? He must clc^im then^ 
as part of the real estate undisposed of. As to the surplus 
interest and profits of the personal estf^te, they are adix^tte^ 
to pass ; and both real and personal bieing comprise in 
the same clause is a strong aigument agi^inst a resulting 
trust to the heir at law. On the whole, I am of opinion 
that these surplus rents must be received by th^ tifnstees^ 
accumulated; and laid up" (a). In Qlauvilly- Glanvilli 
a testator, after making a provision for th^ m^ntenance pf 
his son Thomas William, and of his daughter Emifyf gav^ 
the residue of his property in the foUpwing words : '' And 
as to all the rest, residue, and reniainder of my estate and 
^ects, as well real as personal, or of what other nature o^ 
kind soever, I give and devise the samQ nntp s^4 tQ th^ us^ 
of my son Thomas WilUam Glanvill, aQcpr^ing to tb^ nature 
of the same estates respectively, and tp be a vested intejpept 
upon his attaining the age of 21 ; provided, tha^ in cs^^ 
my said son diall happen to die before i^ttaining t)ie m^ 
age of 21, then all the rest and residue of niy said real anc( 
personal estate, so given and devised nnto him, sbaU go 
and belong to my daughter EmU^ GlqnvilV On tbi^ 
devise, the rents and profits of the real estate vjere decreed 
to be accumulated until the devisee, Thomas William 

(a) 1 Ves. 485. Amb. 93. 
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Glanvill (who was also the testator's heir at law), should 
attain 21 ; or, until his death, which should first happen (a). 
In Genery v. Fitzgerald, a testator, after subjecting his 
real and personal estate to the pajrment of his debts, legacies, 
and annuities, and making provision for the maintenance 
of his reputed children, Edward, Thomas, and William 
Fitzgerald, during their minorities, proceeded thus : '' All 
the rest, residue, and remainder of my estate, real, perscmal, 
or mixed, or of what nature or kind soever the same may be 
or consist, and wheresoever situate, subject as aforesaid, I 
give, devise, and bequeath the same, and every part thereof, 
unto the eldest of my said three reputed children, who shall 
attain the age of 21, his heirs, executors, administrators and 
assigns for ever." The testator was seised of some real estates 
in the island of Jamaica (subject to a mortgage), vnth the 
slaves, the cattle, and other stock upon them. The de- 
fendant, Thomas Fitzgerald, the brother and heir at law of 
the testator, claimed to be entitled to these premises, and 
to the rents and profits, subject to the mortgage, until one 
of the infant sons of the testator should attain the age of 
21. A decree pronounced at the Rolls declared, that the 
defendant, Thomas Fitzgerald, was not entitled to the rents 
and profits during the minority of the infants ; and, on appeal, 
Lord Eldon affirmed the decree. '' I think," said his Lord- 
ship, '^ this decree is right. The general principles are these: 
When personal estate is given to A. at 21, that will carry 
the intermediate interest. If a testator gives his estate, 
Blackacre, at a future period, that will not carry the inter- 
mediate rents and profits. But when he mixes up real and 
per^nal estate in the same clause, the question must be, 
whether he does not shew an intention, that the same rule 
shall operate on both. Here the property was partly 
real, partly personal, and partly of such a description that 

(a) 2 Mer. 38. 
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the testator does not seem to have known whether it was 
real or personal. He does not by his will create any trust, 
but makes a legal devise and bequest of the whole toge- 
ther. Then, is not the weight of authority in favour of the 
proposition, that when real and personal estate are given in 
this way, the intermediate profits of both must go toge- 
ther ? I think it is, and the decree must, therefore, be 
affirmed (a)." 

In the following cases, intermediate rents of an estate, 
devised by an executory devise, have been held to pass 
under a residuary clause in the will. — 

In Stephens v. Stephens^ a testator devised to his grand- 
son, William Stephens, his heirs and assigns ; and added, 
*' but in case my said grandson, William Stephens, shall 
happen to die before he attains his s^e of 21 years, then I 
give and bequeath to my grandson, Thomas Stephens, all, 
&c.; to hold to him, his heirs and assigns for ever. But 
in case my said grandson, Thomas Stephens, shall happen to 
die before he attains his age of 21 years, then I give and 
bequeath all, &c., to such other son of the body .of my 
daughter, Mary Stephens, by my son*in-law, Thomas Ste- 
phens, as shall happen to attain his age of 21 years, his 
heirs and assigns for ever :" and further added the resi- 
duary clause, ** all the rest and residue of my estate, real 
and personal, whatsoever and wheresoever, not hereby 
before bequeathed, I give and bequeath to my said son, 
Thomas Stephens, his heirs, executors, administrators and 
assigns, for ever." The two grandsons, William and The- 
mas Stephens, died after the testator, and under the age of 
21. It was first determined, that the limitation on the 
devise to Thomas Stephens, the grandson, was a good 
executory devise. With respect to the intermediate rents 
and profits of the land, the certificate of the court of 

(a) Jacob Rep. 468. 
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King's Bench, to whom the case had been referred, states^ 
'^ As to the profits of the estate reoeived since the death of 
William, the grandson, or to be receiyed until it shall ¥«st 
in any one person by force of the said executory devise> or 
shall go over to the remainder-man, we conceiye that the; 
belong to Sir Thomas Stephens, by virtue of the residuary 
devise in the will, as an interest in the testator's real estate^ 
not before bequeathed or disposed of by his will." The 
head Chancellcnr Talbot decreed accordingly (a). In Oale 
V. Gale, Joan Proctor being seised in fee of custoxoary 
lands in two separate manors, surrendered them (acccprding 
to the customs) into the hands of the lord of each, to the 
use of her nephew Henry Proctor Gale, and his h^rs, in 
trust to perform her will. She afterwards devised to her 
nephew, Henry Proctor Gale, and his assigns, for and 
during the term of his natural life ; and from and after bis 
decease, to the eldest scm of her said nephew, that shcfuld 
live to attain the age of 21 years, his h^rs and assigns for 
ever ; and in case the said Henry. Proctor Gale should 
happen to die without any issue male, that should liye to 
attain the age <^ 21 years ; then she devised the 0aiiie pr^ 
mises to Ann Gale (sister of her said nephew), and to ^an' 
nah and Ann Gale (daughters of Roger Gale), and to 
their heirs for ever. And after giving several specifiq and 
pecuniary legacies, the testatrix gave all th^ rest aud 
residue of her goods, chattels, estates, and eflfects, to )ier 
said nephew Henry Proctor Gale, Ann Gale, hi^ sister, 
and Hannah and Ann Gale. Henry Pr^tor Gal^ died 
after the testatrix, leaving Henry Proctor Gale, his eldfsst 
son, an infant under the age of 21 y^ars, bi|t whp after- 
wards attained 21. On a bill filed in the court of Exche- 
quer, on the title to the intermediate rents and profits 
between the death of Henry Procter Gale^ and his son'^ 

(a) Cas. temp. Talb. 228. See 1 Ves. 491. 
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attaining the age of 21, it was said by the Lord Chief 
Baron (who delivered the judgment of the Court) ; '* This 
estate^ which supports the contingent remainders, being in 
the trustees merely as channels and instruments of convey- 
ance, the trust of the intermediate rents and profits, which 
accrued between the death of the tenant for life, and the 
time when some other person became entitled under the 
limitations of the will, must result somewhere, and, unless 
disposed of by the will, must go to the heir at law. In 
this case, there is a general sweeping residuary clause, 
giving all the testator's goods, chattels, estates, and effects, 
to Henry Proctor Gale, Ann Gate, the sister, and Hannah 
and Ann Gale. One can scarcely imagine that the testa- 
trix had this event in contemplation, or could mean to 
include these intermediate rents and profits in the residuary 
bequest, because they could not arise until after the death 
of Henry Proctor Gale, one of the residuary legatees ; but 
still if she has used such large words in the will, as will 
comprehend these rents and profits, this interest must 
pass with the residue. On the whole of tlie case, there- 
fore, I think the intermediate rents and profits passed by 
the residuary clause (a).'' 



If a termor for years devises his term on a contingency, 
it appekrs that the rents and profits of the land, from the 
death of the testator, belong to, and are to be accumulate4 
for the benefit of, the person who, under the contingent 
limitation, first acquires an estate in the land ', unless, by 
the will, they are, in the meantime, otherwise disposed 
o{(b). 

(a) 2 Cox. Rep. 136. Atk. 473. Atkinson v. Turner, 

Ih) Bullock V. Stones, 2 Ves. ibid, At. BuUer v. BuUer, 3 Atic. 

521. Studholme v. Hodgson, 3 58. Txevanion ». Vivian, 2 Ves. 

P. W. 300. Green v. Ekins, 2 430. See also Jacob Rep. 470. 
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In Bullock V. Stones, a testator. devised in the words: 
** I do leave all my real and personal estate at Ashgate, in 
trust to A., B., and C. ; my desire is, that all my debts 
and funeral charges be paid, and such legacies as I shall 
after mention/' Then, after certain directions and legacies, 
he added, '' My will and desire is, that the first son of 
John Stones, when he comes to 21, shall have all my estate, 
real and personal, at Ashgate" By Lord Hardwicke: — 
''The personal estate passes by this will to the trustees, first, 
for payment of debts; but the whole surplus of that will 
belong to the son of John Stones, when that son attains 21 ; 
which is a reasonable compass of time for such a bequest 
to take place ; and, until then, the profits of that personal 
estate will accumulate " (a). In Siudholme v. Hodgson, 
a person, by his will, gave several leasehold houses in St. 
James's, to Mary Procter, for her life, remainder to Mi- 
chael Hodgson, son of Cuthbert and Mary Hodgson, if he 
lived to 21 ; otherwise to such other children as the said 
Mary Hodgson should have, equally; and, for want of 
such children, then to the said Mary, his mother, her exe- 
cutors, and administrators. And the testator gave all 
the rest of his personal estate to the said Michael Hodg- 
son, his executors, administrators and assigns. Afterwards 
by a codicil, reciting the bequests of the houses and 
the residue, the testator declared, that in case Michael 
Hodgson should die before 21, and the said Mary, his mo- 
ther, should die without any other children or child by the 
said Cuthbert Hodgson, then all the legacies and bequests 
of the said houses and premises should go, descend, and 
come to the testator's nephew, William Studholme, his 
heirs and assigns for ever. The infant son, Michael Hodg- 
son, died within a few days before his age of 21. Mary 
Hodgson having no other child, William Studholme, the 

(a) 2 Ves. 521. 
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devisee over, brought his bill for an account of the tes- 
tator's personal estate, and to have the same secured and 
set apart^ to the end that, in case the contingency of the 
death of Mary Hodgson without children should hap- 
pen, he might receive the same ; and that^ in the mean- 
time, the money arising from the rents and profits might 
be placed out on securities^ in order to wait the event of 
the contingency. It was decreed, " The profits of the resi- 
due from the death of Michael [the rents of the houses 
from the death of Mary Procter ^ the tenant for life], till 
the contingency happens^ are to accumulate and be added 
to the capital ; and, if no child of the defendant^ Mary^ by 
her husband Cuthbert, then to go to the plaintifF'*(a). In 
Green v. Ekins, a testator devised all the residue of his 
personal estate to any son he should have by his wife at his 
age of 21 ; and, if no son, then to his daughter Frances, to 
be paid to her at her age of 21, or marriage ; but if it 
should happen, that his daughter Frances, should depart 
this life before 21, or marriage, and he should have no 
other daughter bom of his wife, who should attain 21, or 
marry; then, and in such case, if his daughter, Eliza- 
beth Burnaby, should have issue of her body one or more 
son or sons, he gave and bequeathed the residue of his 
personal estate to such son of his said daughter as should 
first attain the age of 21. The testator died soon after 
making the will, and, within half a year after his death, 
FranceSy his daughter, died an infant ; and the plaintiff 
being entitled, when of age, to the estate bequeathed, it 
became a question, whether the interest of the personal 
estate, from the death of Frances, the daughter, to the 
time it would vest in the plaintiff, or any other son of Mrs. 
Burnaby, must be accumulated, and wait on the contin- 
gency ; or whether it was an interest undisposed of, and 

(a) 3 P. W. 300. 



264 OP PRESUttlKO THE TECHKfCAL EFTECT OP THE 

went to the next of kin of the testator. By Lord Hmrd" 
tffkke : " During the life of Frances, the daughter, the pro- 
fits vested in her, because the residue did so ; as it was a 
legacy payable at a future time, and devested on the con- 
tingency. As to the rest of the profits which have accnied 
and will accrue till the devise to the son of Mrs. Bumaby 
vests, I am of opinion, that the interest and profits must 
be considered as a part of the residue, and must accumu- 
late. The case of Studholme v. Hodgson is in point. I do 
accordingly decree the profits to accumulate*' (a). 



Section XXVI. 

Of a Devise to Uses. 

It cannoty it is apprehended, at the present day be 
doubted, that the Statute of Uses, 27 Hen. VIIL, c. 10, 
does» and was intended by the legislature to^ operate 
on limitations to uses in a will (i). There is reason 
pertiaps to be surprised, that the point was ever consi- 
dered to be questionable. The Statute of Wills^ 32 Hen. 
VIII., c. 1, did not originate devises, but simply extended 
the right to devise, which right has been farther extended 
by the statute 12 Car. II., c. 24> which aboliahed tenure 
by knight-service. That the Statute of Uses operates 
on uses in a will appears conclusive finom die circum- 
stances, that, by particular custom, it was legal to devise 
before the Statute of Wills ; that the preamble of the Sta- 
tute of Uses, in enumerating the usual conveyances to 
uses« mentions, by name^ conveyances by tvill ; and that 
the enacting part <^ the same stiettute includes, also by 
name, a seisia to uses by reason of a toilL 

(a) 2 AtV 47$. 134—139. Sngd. Gilb. Uses, Sid 

(6) See Sugd. Powers, 3rd edit edit. 356, note 2. 
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On a conveyances by deed or will, to uses, the design 
and effect of the Statute of Uses are> immediately on the 
conveyance, to take from the trustee the seisin conveyed to 
him. The statute operates, if at all, immediately; and 
when it does, the estate of the trustee passes to and from 
him in the same instant. In indulgence to testators, the 
effect of the statute on a will depends on the intention of 
the person who makes it. A will is construed not to be 
affected by the statute, if the seisin conveyed is intended, 
for any purpose of trust, to remain in the devisee (a). The 
seisin of a devisee in fee is, in particular, construed to be 
intended to remain in him, when the words of the devine 
import that the devisee is himself to receive the rents and 
profits of the estate, and to pay them over to a married 
woman <6), or other (c) person, for life. In these cases the 
cestuisque use are, in consequence, held to take an equit- 
able estate only under the will. But it appears, if the 
words of the devise import simply that the cestui que use, 
a mai*ried woman or other person, is to be permitted to 
receive and take the rents and profits of the estate, the de- 
vise is construed not to create a trust ; and the will being 
then left to the ordinary effect of the Statute of Uses, the 
cestui que use is, in consequence, held to take a legal estate 
under the will (d). 

It not being legal to devise a fee on a fee (e) ; if, on a devise 
to il. in fee, the Statute of Uses does not affect the devise. 



(a) Gregory v. Henderson, 4 (c) Silvester v. Wilson, 2 T. R . 

Taunt. 772. 444. Cooper v, Wyatt, 5 Madd. 

(6) Nevil V. Saunders, 1 Vem. 482. 
415. Harton v. Harton, 7 T. R. ((Q Broughton v. Langley,2 Ld. 
652. Gregory v. Henderson, 4 Raym. 873. Doe. ex dem. Lei- 
Taunt. 772. Tenny v. Moody, 3 cester v. Biggs, 2 Taunt. 109. 
Bingh. 3. See also South v. Al- (e) Tilbury v. Barbut, 3 Atk. 
leyrie, 5 Mod. 101, 1 Salk. 228. 617. 
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it follows that. A, retaining the legal estate in fee, if there is 
a farther devise to B., the interest of B. cannot, during the 
continuance of the estate in fee of il., be a legal estate (a); 
and, also^ that B. cannot be eptiUad to a legal estate de- 
vised to him, excepting by way of executory devise. But if 
a person^ seised in fee, devises to A,, in ttust ; with a farther 
devise to B,; if, on the intention, the estate of . A. y; a 
chattel estsite only, B. may take a legal estate in remajnj^r. 
Uiid«r the devise (6). It may here also be observed, thaf a 
liiuitation to a person and his heirs does not invariably in a 
will convey a fee-simple : it is frequently, on the intentipi^ 
construed to convey bh estate pur auter vie only ; iawhicji 
case, a limitation over may convey a legal estate (c). . .. , 



(a) Bagshaw v. Spencer, 2 Atk. 
570; 1 Ves. 142. Wright v. 
Feftfsdn,Ainb. 358; 1 Eden, 119. 
"(Jb) Cordal's case, Cro. £liz. 
316. Warter v. Hutchinson, 1 
Bam. &C. 721. 

(c) Jones V. Lord Say & Seal, 
1 £q. Abr. 383. (See 2 Atk. 578 ; 



7 T. R. 654; 3 Bos. ScP. H^': 
Shapland v. Smith, 1 Bto^'-Cl-G. 
75 Doe V, Simpson, 5, "Eeiatft^i 
Doe V. Barthrop, 5 Taunt. ,303. 
Hawker v. Hawker, 3 Bam. & A. 
537. Biscoe v. Perkins, 1 V6s: St' 
B. 485. 
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CHAPTER XVI. 

OF DISINHERiriNG AN HEIR AT LAW. 

A TITLE by descent is an older branch of the law of 
real property, than the right to devise. Lands held in fee 
descended, before^ by particular custom, the tenant acquired 
the right to alien by wilL By the Statute of Wills, all 
tenants in fee are authorised to devise in fee-simple ; but, 
by the common law, the lands descend if they are not de- 
vised. The meaning, therefore^ of the repeated propo- 
sition, that '' an heir at law is not to be disinherited 
es^cept by express words, or necessary implication (a)," 
seems to be, that the title of an heir at law cannot be sup- 
planted by will, unless the lands are devised, by express 
words or necessary implication, to another person. If an 
heir at law is expressly, in the strongest language, disinhe- 
rited ; or, by a trifling bequest^ is, on the vulgar notion, cut 
off with a shilling, and so is impliedly disinherited ; still it 
is not enough^ unless there is in the will a devise to sup- 
plant the title by descent. It is not an intention to disin- 
herit the heir, but a devise away from him, that can disin- 
herit him (6). In Denn v. Gaskin, a person devised in the 
words : '' As to all such worldly estate as God has endued 
me with, I give and bequeath as follows : I give, bequeath, 
and devise all that my freehold messuage and tenement, 
lying in Gaitsgill, in the parish of Dalston, to Matthew 
Robinson, George Robinsonf and Thomas Robinson, equally 
to them my sister's sons." The testator then, after be- 
queathing several small pecuniary legacies to most of his 

(a) Willes, 140. 3 East, 521. (6) Cas. temp. Talb. 52, 2 C. x, 
3 Dow 210. R. 358. 
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relations, gave to John Gaskin, his heir at law^ ten shil- 
lings. All the rest of his goods, chattels, and personal 
estate whatsoever, he gave to the devisees mentioned. On 
this will it was held, that the de^i^ees took only an estate 
for life in the real property. " It is settled in devises," 
said Lord Mansfield, *' as well as in deeds, that if no words 
of limitation are added, the devisee can only take an estate 
for life. But as th^re are no technical word^ neceasa^^in, 
a will, if the testator makes use of what is tantamount^ 
as if he says, ** I give to such a one in fee simple,", or '' all^ 
my estate;" that will carry all hii^ interest, in the . land 
devised. But there must be words in the will, to contr^ 
the rule of law, which, I believe, in a variety pf cases,. » 
thwarts the intention of the testator. . I suspect exirejoEkidyp 
that in this very case, the testator meant to give his ner 
phews a fee in ,the premises in question ; for he had xu> 
other landed, property. He makes them residuary l^atee^ 
of his personalty, and gives a disinheriting legacy to his 
heir at law, agreeable to the vulgar notion, taken from the 
Roman law, that an heir is cut off with a shilling ; because^ 
by the Roman law, a will that parsed, by. the heir was 
cdXLed inofficiosum testamentum*'' His Lordship, after Mr.. 
Justice ii«/on. had expressed his opinion,, farther said^ 
'' although the intention is ever so apparent, the beir^ at 
law must of coursei inherit, unless the estate is given to 
somebody else («).*' 

It appears,^ then, an heir at law cannot be disinherited, 
unless the estate is devised away from him to a devisee^ 
either expressly or by implication ; — it is often said, Jby . 
necessary implication. There are many observations to be 
found on the expression *^ necessary implication (b)J\ 
They were originally the words of the Chief Justice VaughaUf 

(a) Cowp. 657. Bro. C. C. 534. 1 Mer. 219. 

lb) Willes, 140, 309, 372. 4 
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in Gardner v. Sheldon^ in which he stated: - In a win> 
estates are often given by implication. But I shall take 
this difference concerning estates that pass by implication; 
although it be by will. An estate given by implication of 
a will, if it be to the disinheriting of the heir at law, is 
not good^ if such implication be only constructive and pos- 
sible, but not a necessary implication. I mean by a possible 
implication, when it may be intended, that the testator did 
purpose, and had an intention to devise his land ta A., but 
it may also be as reasonably intended, that he had no such 
purpose, or intention to devise it to il. But I call that a 
device by necessary implication to il., when A, must have 
the thing devised, or none else can have it. And, therefore; 
if the implication be only possible, and not necessary, the 
testator's intent ought not to be construed to disinherit the 
heir, in thwarting the dispose which the law makes of the 
land, leaving it to descend, where the intention of the tes- 
tator is not apparently, and not ambiguously, to the contrary. 
To this purpose is the case in 8 Car. 1 (a).'* The case, 
which his Lordship cites, is Spirt v. Bence, in which it 
was held, " that the words in a will, which disinherit 
the heir at the common law, ought to have an apparent 
intent, and not to be ambiguous and doubtful (b)" In 
Moone v. Heaseman, the Lord Chief Justice Willes ob- 
served ; *' The rule is, as it is expressly laid down in the 
case of Gardner v. Sheldon, that an heir shall nevei' be dis- 
inherited, except by express words, or such as have a 
nectary implication. But, if this rule were to be taken 
strictly, it would overturn a great many resolutions. I 
might mention a multitude of cases to this purpose. If a 
man devise an estate to another, paying his debts, or pay- 
ing a certain sum in gross, the devisee takes a fee simple.- 
And so it is expressly held in many cases. And the reason 

(a) Vaugh. 262. {h) Cro. Car. 369. 

s 2 
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which is given for it is, that evety devise must be taken to 
be intended by the devisor to be for the benefit of the devi- 
see ; whereas, if he be obliged to pay the debts of the de- 
visor/ or a certain sum in gross, if the devisee should 
happen to die before he can raise the money out of the 
prints of the estate, if he were only to take an estate for 
life, he would be damnified and not benefited by this 
devise. But if Vuughan^^ rule were to hold, there would be 
an end of this way of reasoning, and all those cases must 
be overturned. For although the expression of paying liie 
debts, &c., makes it highly probable that it was the devi- 
sor's intention that the devisee should have an estate in 
fee, yet it was very far from being a necessary implication. 
For, in many of the cases, the money devised to be paid 
was not near the value of an estate for life in the premises ; 
and therefore it was possible that the testator might intend 
that he should only have an estate for life, because he 
might sell that estate immediately, and then he would be 
sure to be a gainer by the bargain. But as this is • a 
foreign and not a natural construction, it has been always re- 
jected. However, these cases shew that my Lord Vaughan'% 
rule is not right. But the rule is, that the intent of the 
testator ought to appear plainly in the will itself> other- 
wise the heir shall not be disinherited" (a), *' The dis- 
tinction," Lord Thurlow has said, " which Lord Vaugkau 
takes, where the implication is possible, and not a neces- 
sary implication^ is well founded, and furnishes a rule to 
which all judges ought to submit It is certain, that where 
the rule of law is clear, and the intent of the man is 
ambiguous, the law must prevail. Taking the case of 
Gardner and Sheldon in the strongest view, it is very 
clear that Lord Vaughan's idea does not dive into a sirict 
necessary implication, but such an intent, that nothing is 

(fl) Willes, 140. 
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left ambiguous and doubtful'Xa), ''The expression, ^neces- 
sary implication', Lord Eldon has observed, '' is frequently 
applied to cases between a devisee and heir at law ; and 
yet there is hardly a case decided against an heir at law, 
where the implication upon which it was so decided was 
of absolute necessity" (fe). It is, perhaps, probable, that 
the ''necessary implication" in the rule, that an heir is not 
to be disinherited except by express words, or necessary im- 
plication, means an implication, which, on the evidence of 
the testator's intention, is, in consideration of law, neces^ 
sary to fulfil that intention. It is apprehended the sub- 
stance of the Chief Justice Vaughan*s words is, that an 
heir at law is not to be disinherited by doubtful words in a 
will ; and that this alone was his meaning seems proved by 
the particular mention he makes of the words to the same 
effect,' which are found in the judgment in Spirt v. Bence. 

It is clear that an heir at law is not to be disinherited 
by words of doubtful intention in a will. Bowman v. Mt/- 
banke is a case to this purpose. A person seised of lands in 
Newcastle upon Tyne (where lands were devisable by parol 
by the custom), by a parol will devised in the words, '* I ghre 
all to my mother, all to my mother." It was argued for the 
plaintiff, that by the word " all," it was uncertain whether 
the testator intended lands or goods ; and for the defendant, 
that he who gives all excepts nothing; and cases were 
cited, where by a devise of all the testator's estate, all his 
estate as well real as personal passed ; and where a devise 
of all the testator's livelihood extended to lands and goods. 
But it was said by the Court, that "all," is altogether un- 
certain, and not sufficient to disinherit an heir; and judg- 
ment was given, that the lands did not pass by the will (c). 

As an heir at law cannot be disinherited by doubtful 
words, and conjecture is inadmissible in the exposition 

(o) 4 Bro. C. C. 534. (6) Mer, 219. (c) 1 Lev. 130. 
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of a will, it follows, that, whenever on a devise of lands of 
inheritance, the words of the will fail to discover the inten- 
tion, the particular devise is void, and the lands descend 
to the testator's heir at law (a). 

A distinction may here be noticed between a legacy and 
a devise. A legacy which lapses fklls into the residue, and 
passes with it to the residuary legatee ; a devise lapses in 
favour of the testator's heir at law, to whom the lands, 
which were devised, descend, and do not pass und^ a de- 
vise of the re«dueX&)v It appestf8,'ali3o, that on' a* devise 
to A.f remainder to JB. ; if A. dies in the life*time of 
the testator, the lapse of this devise to il. is not per* 
mitted to prejudice the estate in. remainder, and the re- 
mainder falls into possession immediate^ on the ite&tator's 
death (c). Farther, if the demise to iB. depends on a con- 
tingency, and A. dies in the testator's* lif^-timO'^on the 
death of the testator before the contingency hapfpens, the 
limitation to J5. will be an executory devise) >and: the firee- 
hold estate in possession will descend to the heir, at law of 
the testator> until the contingency in the limitation to ^B. 
takes plaee {d). ' , ' v 

(a) Bowman v. Milbanke, 1 1 Ves. 141, 322. Jones v. Mit- 

Lev. 130; i Keb. 719. Mohun chell, 1 Smi.&'St.2^0. * ' 

V. Mokiin, 1 Swanst. 201 . Mason (c) Biett trl Rigden, Pk>wdi 941 . 

V. Robinsop,, 2 Sim. & St^ 295. Hartopp's Qase^ Qfo. Elk. 2(^3. 

(jb) Doe V. Underdown, Willes, Fuller, v. Fuller, ibid, 422. Perjt. 

293. Wright V. Haiij cited ibid, 566, 56f, 568 ; 8 Mod. 126. 

299. Urmston t. Pate, in Chan. (rf) Hcfpkins' v. Hopkins/ C^i 

1 Nov. 1794; Stated 4 Cruise temp. Talb. 44. Doe «. Roach, S 

Dig. 477. . 8 Ves. 25. See alsq M,&,S. 482. ..., . 
Goodright v. Opie^ 8 Mod. 123 ; 
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CHAPTER XVII. 

OF THE EXPOSITION OF A WILL WITH A CODICIL. 

A CODICIL is a part of a will (a). It is, thereforei to be 
construed with it, and may, as a context, confirm, vary, or 
altogether change an intention in the will. In Coward y. 
Marshal, a person by his will devised his lands to /., his 
youngest sou, and his heirs; and afterwards married again; 
and by another will devised the same land to his wife for 
life, paying annually to L, his youngest son, and to his 
heirs, a certain rent. On the question, whether the second 
will was a revocation of the first, Anderson and Glanvile, 
Justices, Held it to be no revocation, ** but that both may 
fitand, although they be by several writings ; unless it be 
tnamfestly contrary to the first will, or that there be an 
express revocation therein ; but they ought to stand toge- 
ther, if they may, as made by and in one and the same 
writing. And here the testator's intention appears, that 
he had not any purpose to alter it as to his son, but only to 
provide for his wife, whom he afterwards espoused ; and 
by the appointing of the rent to his son, it appears that his 
intent was, that the reversion should be to bis son.'' It is 
added in the report, the matter was afterwards ended by 
arbitrament (6). Lord Hardwicke has observed on this 
case, that the doubt in it arose on a second will ; *' for had 
it been a codicil, there would have been no question ; the 
instruments being part of one another, and to be taken 
together (c)i" In Hayes v. Foorde, a person devised, in 
remainder, " to the heirs male of my brother, Nicholas 

(a) 2 Bl. C. 500, (c) I Ves. 187. 

lb) Cro. Eliz. 721. 
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.^foorde's soaa/' At the same tixne, and with the same 
i^olwinities and attestation, the testator pabUdied a 

^hedule referred to in his will (and which a special verdict 
ip, the case found to be a part of the will), containing an 
account of all his real and personal estate, in the words : 

// An account how I dispose of my estate to. Sec. [the first 

^devisees in the will] and for want of his [testator's brother, 
William Foorde] having sons, to my brother Nicholas 
Foorde's sons." It became a question, whether Nicholas, 
the nephew, took an estate for Ufe or in tail under the will 
and schedule. '' The only doubt," it was said by the 
justices of the King's Bench, '' was, whether, by the woids 
pf the will, Nicholas, the nephew of the testator, took any 

; esitate by implication. That this doubt was removed by 
th^ schedule, which expressly gives an estate to the sons 
pf ^^ brother, Nicholas Foorde. That, therefore, Nicholas, 
.1^9 nephew, took an estate for life by implicati<m, thus 
expired ; which being conjoined with the estate expressly 

^ gfven to his heirs male, will, by the known rule of law, 

^l^ve him an estate in tail-male (a)." 
j,^ A codicil, legally signed and witnessed to devise lands 

ijOji inheritance, although land is not devised by it, but only 

^ Jc^cies bequeathed (fe), and it should seem also, although 

^^n^ jnention is made in it of the will, does, of itself, repub- 
lish the will (c), unless it appears to be the intention of die 
teslsitor not to republish it (rf). A codicil, which repub- 
lishes a will, new dates it, apd makes it a will of the day 
the codicil is made. The will, afterwards, speaks from the 
day of the new date. If the codicil varies the intention m 

(a) 2 Bl. a, 698. GoodtiUe v. Meredith, 2 M: & 

(fc) Pigott V. Waller. 7 Ves. 98. S. 5. Hulme v. Heygat^ 1 

(c) Acherly V.Vernon, Com.R. Mer. 285. Rowley v. Eyton, 2 

'SM. Doev. Da%7, Cowp. i58. Mer. 128. 

Barnes v. Crowe, 1 Ves. jun. (d) Lady Strathmore v. Bowes, 

m, Pigott V. Waller, 7 Ves. 98. 7 T. R. 482. 2 Bos. & P. 500* 
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th€i will, it, as a context, explains the intention. But if 
the codicil simply republishes the will, it leaves the inted* 
tron to be discovered from the words of the will alone, as 
if the will were originally made on the day of the new date. 
Circumstances, which have intervened between the d^tes 
of the will and codicil, are not permitted to introduce an 
intention on the words of the will, which is not expressed 
by those words. Land, for instance, which the testator 
has purchased between the two dates, will pass under the 
republished will, provided (but in this case alone) there are 
words in the will sufficient to pass them, supposing the 
will originally made on the day of the date of the codicil. 
** Where a man," Lord Mansfield has said, '^ republishes 
his will, the effect is, that the terms and words of the will 
should be construed, to speak with regard to the property 
he is seised of at the date of the republication, just the 
same as if he had had such additional property at the time 
of the making his will. Therefore, if one devises lands by 
the names of B. C. and D., and purchases new lands, and 
republishes his will, the republication does not concern 
such new lands, because the will speaks only of the parti- 
cular lands, B, C. and D. But if the testator in his will 
says, I give all my real estate, a republication will affect 
such newly purchased lands, because it is then the same as 
if the testator had made a new will (a).*' To the same 
effect are the words of Lord Ellenborough, in Goodtitle v. 
Meredith : *' As to the other question, what the effect of the 
codicil is, that has been settled in a series of cases, begin- 
ning with Acherlyv. Vernon down to Barnes v. Crowe ^ 
and, lastly, in the more recent case of Pigott v. Waller* 
The effect of all these decisions is, to give an operation to 
the codicil jper 56, and independently of any intention, so as 
to bring down the will to the date of the codicil, making 
the will speak as of that date, unless, indeed, a coptrary 

(o) Cowp. 132. See also 7 T. R. 487. 
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intention be shewn, in which case it will repel that effect. 
Such was the case of Botoe^ ▼. Bowes, where the codicil 
devised the said lands ; which word said was considered by 
the judges as controlling the effect and operation of the 
codicil, confining it to those lands which would hare passed 
under the will as it originally stood^ and not eittending the 
will to all the lands at the date of the codicil. Subject 
only to this restriction, arisingout of the intention implied 
SKfm the use of the word said, that there the testator does 
iiot> mean to pass the whole^ the general effect of a codtcH 
18^ ta make the will speak as of its own date (a)/' And, in 
Ae same ease, it was said by Mr. Justice Bayley : ^' It is 
an establkhed rule, that a codicil, executed to pass real 
Mtate, is primA facie a republication of the will, so as to 
pass irfter purchased lands. The rule is so, where the 
codicil relates to personal estate only, and therefore more 
especially when it relates to the passing of real estate ; but, 
taking it as a general proposition, it may be stated prin^ 
facie to amount to a republication of the will (6)." In the 
l^yteease of Rowley v. Eyton, a person by his will directed 
his debts to be paid, in the words : ** I order and direct 
that all my just debts and funeral expenses shall be in the 
first place paid and discharged, and with the payment 
there<tf, I charge all my real and personal estate." The 
testator, aft^ making his will, purchased several copyhold 
estates, which he surrendered ** to stich uses as he should 
by will, or any codicil thereto, appoint ;" and be subse- 
quently made a codicil to his will, executed to pass real 
estates, and devised the newly purchased copyholds to his 
son, Thomas Eyton. On a creditor's bill filed against the son, 
the codicil was held to be a republication of the will, and, 
in consequence, the after purchased estates decreed to be 
subject to the devise in the will for the payment of debts {e). 

(«) 2 M. & S. 13. (c) 2 Mer. 128. 

(6) I6id, 16. 



CHAPTER XVIII. 

OF EXPOSITION ON INTENTION, AND THE INFLUENCE OF 
AUTHORITY QN CONSTRUCTION. 

A GREAT proportion 'of the cases which have been men- 
tioned appear fiiUy to authorise the general position, with 
which the present treatise is begun^-thatrthe intention of 
the testator is the ^law of devises. It cannot, however, be 
stated more than generally, that the construction of devises 
is governed by intention; the instances are numerous 
which prove the position not to be universally true. Fre^- 
quentiy the object ef> a devise is legal, the intention is 
manifest, and yet the particular intention^ it is considered 
by the courts, cannot be carried into efibct. The chief 
impediment to the fulfilment of intention appears to be 
authority. A great part of the common law consists of 
adjudged cases, considered by the courts to be precedents^ or 
authorities, they are bound to follow in every new case 
of a similar nature which comes before them (a). WUld 
appear to be not more independent of authority than bxx^ 
other subject of litigation. There is, indeed, often an aji* 
pearance of profession in the courts, to decide, in cases oh 
wills, on the intention alone. ' Thus, it has been said by 
the Lord Keeper Northington : ** Every case upon wilb 
stands upon its own circumstances, and former detennina*^ 
tions are only of use to find out general principles to guide 
the judgment of the Court ii^the conittfuctioa of the wffl 
before them " (6) : and by Mr. Justice Wilmot ; ''All cases 
which depend on the intention of the testator (which ii^ the 
pole-star for the direction of devises) are best determined 
upon comparing all tbe^parts of the devise itself> without 
looking into a multitude of other cases; .for each stands 

(a) 1 Bl. C. 69. .« T. H. 561. (6) 1 Eden, 95. 
8T.R. 68. 2Bto.C.C.86. ^ 
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pretty much upon its own circumstances; and one is no 
rule for another, or very seldom at least (a) :" and, in a late 
case, by Mr. Justice Burrough : '* In questions concerning 
the intentions of a testator, I profess to decide on the will 
itself, and not on cases cited " (b). It cannot, however, be 
doubted, that it would be a mistake to understand either 
of these learned judges to intend to profess, in the expres- 
sions used, to decide universally on wills independently ot 
authority. There is reason to beUeve they intended to be 
understood simply to say, that a will is to.be construed on 
the .intention, independently of authority, unless an audio- 
rity, become law (c), compels the Court to adopt the partit 
cillar construction put on a similar devise in a former will^ 
In cases on wills, the courts first examine the words of the 
particular will to discover the intention ; next, the legality 
of. the intention is considered ; the intention being l^al 
tbe Court then carefully deliberates on the way in which it 
may be best fulfilled {d) ; and, lastly, it is inquired if 
authority, become law, forces on the Court the particular 
interpretation put on a similar will in a former case. It is 
tt^iktnguage of Lord Kenyan ; ''It is our duty in cqn- 
«|iriiing; a will to give efiect to the devisor's intention, as 
£ira,s we can consistently with the rules of law; not con^- 
jecturing, but expounding his will from the worda used. 
Wh^re certain wcnrds have obtained a precise technical 
9iieaning, we ought not to give them a difierent meaning f 
tbat would be^. as, Lord King and other judges have said, 
osmoving land marks ; but if there be no such appropriate 
meaning to the words used in a will, if the devisor's inten- 
tion be clear, and the words used be sufficient to give effect 
tft it, we ought to construe those words so as to give 
eiEdet to the intent, and not to doubt an account of other 
cases which tend only to involve the question in <Jbscu-. 

(o) 2 Burr. 1112. (c) See 1 Bl. C. 69. 

(6) 3 Brod. & Kng. 91 . (d) 7 T. R. 325, 2 Ve&. 247. 
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nty\a). The courts^ in casies oti wills, often lament the foree 
of authorities which they have not power to resist (6). Ilrd 
chief instances in which, by reason of precedentSi the inten- 
tion of the testator has, by univerdal acknowledgment/beeltii 
probably frustrated, appear to be the cases of devises without 
words of inheritance (c) ; and the numerous dependentig oti 
Robinson v. Robinson {d). ^^ 

Lord £en^on appears to have subscribed to the opinidn; 
that it had been wise in the law originally to have 
required in a will the technical language of adeed (e^i 
''It has frequently been lamented/' observed his Lordship 
in a case before him, '* that at first, after the passing of thef 
Statute of Wills, the courts did not require the same tech- 
nical expressions in a will to pass a real estate^ as are ne^ 
cessary in the conveying of an estate by deed ; for then 
we should not have had more cases on the construeticoft' df 
wills than of deeds ; and it very rarely happens ndw tbaCf 
a question arises on the construction of a limitation itr# 
deed. There are certain received words that are well knoirtH* 
and have from time to time been used by conrey^J^c^sB 
in drawing deeds; and these exclude all>doubt'as tailiei^ 
legal meaning : but in expounding wills a greater lalittt^ 
of construction has been allowed. After an anxioud eu*^ 
deavour to discover the intention of a testator"; it freq^uoiltly^^ 
happens that we can only conjecture what his intenfxIbU 
was; and sometimes there is scarcely enough to fonft' ^inMi^ 
a conjecture. Formerly^ Sir John Bland- made kis' dim 
will; and, at the close of it, he said^ that he had dispofldd^ 
of his estate in so clear a manner, that he thought it impost^ 
sible for any lawyer to doubt about it. This will was after* 
wards^contested, and it came before Lord Hardwicke, wha 
said, that he was so utterly at a loss to conceive what' wafeh 

(a) 6T. R. 352. (rf) 1 Burr. 38. See chap, ilii, 

(6) See 6 T. R. 353. p. 100. 

(c) See chap. XV, sec, xiV. p. 176. (e) See 8 T. R. 67, 50Q. 
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the real intention of the testaitor, that he wished he tbtM 
find 8Qme ground on which to form a conjecture" (a). It 
may, indeed, be true, that much less litigation woiild be 
occasioned by wills if the law had originally required tech- 
nical language to be used in them ; but it is evident that the 
desired peaceful certainty of interpretation could not have 
been obtained, without the sacrifice of the important liberty, 
which every one at present enjoys, to make his own will. 
And notwithstandipg the lamented liberty of testamentary 
disposition, it is probable that, of the number of wills daily 
opened, the proportion is very small which come before 
the courts. 

It is a popular complaint, that wills are hard to be un- 
derstood ; that often> without legal advice, they are un- 
intelligible, and, with it, are of doubtful construction;^ 
Wills, it is true, are sometimes void, because it is imposi^ible 
to doUect the meaning of them ; (6) but it' cannoi^^ with 
reason, be said to be the fault of the law, that wills are of 
difficult interpretation ; or, if it is> it must be considered to 
be the fault of the indulgence, which permits the almiost 
endless varieties of settlement by will, nor requires technical 
language or form to their efficacy. If persons, in the 
exercise of the valuable privilege to make their own wills, 
fail to make themselves understood ; if, which oflenhap* 
pens, with a Umitisd knowledge of the law, they tmskiUully 
use technical speech, or, with technical, mix pc^ular lan- 
guage; plainly the fkult rests with themselves, that the 
meaning of the will is obscure, and the exposition of it; 
consequently, difficult^ 

(fl) 8 T. R. 502. Mohun v. Mohun, 1 Swanst. 201. 

(i) Bowiiiany.Milbanke,lLev. Mason v. Robinson, 2 Sim. & St. 
1 30. Doe V. Joinville, 3 East, 1 72. 295. 

THE END. 
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On the admission of collateral evidence to explain in-- 
tention, the subject of Chapter III., the reader is referred 
to the judgment of Sir Thomm Plumer, in Colpoys v. C0/-1 
poysj Jacob, 451, published since that chapter was printed^ 

The author has, in the chapter mentioned^ propo3ed< die 
distinction: — ^if the wordaof a will fail to disclose an iii- 
tention, collateral evidence is inadmissible to disc&ver it; 
but if an intention is discovered, collateral evidence is adQQi6<^ 
sible to explain it (a). The judg^ient referred to of Sir 
Thoni,as Plumer is clearly an additional authority in favoun 
of the latter position; and it is apprehended His Honouit 
did not intend to be understood to say farther, that if the> 
words of a will fail to disclose an intention, collateral evi^ 
dence is admissible to discover it. His words are these i^-r^- 
^' I would add, that I hope it will not be supposed that I; 
agree to the opinion, that parol evidence is never to be let 
in, except in cases where there is a latent ambiguity. Th&; 
admission of extrinsic circumstances to govern the c(m-^( 
struction of a written instrument is, in all cases, an except 
tion to the general rule of law, which excludes every things 
dehors the instrument. It is only from necessity, and then; 
with great jealousy and caution, that courts, either of 
law or equity, will suffer this rule to be departed from. It 
must be the case of an ambiguity, which cannot otherwise • 
be removed, and which may by these means be clearly and 
satisfactorily explained. This is always permitted in the 

(a) p. 32. 
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case of a latent ambiguity, which not appearing on the 
face of the instrument, but arising entirely from extrinsic 
circumstances, may always be removed by a reference to 
extrinsic circumstances. 

'' In the case of a patent ambiguity, that is, one appear- 
ing on the face of the instrument ; as a general rule, a refe- 
rence to matter dehors the instrument is forbidden. It 
must, if possible, be removed by construction, and not by 
averment. But in many cases this is impracticable ; where 
the terms used are wholly indefinite and equivocal, and 
carry on the face of them no certain or explicit meaning, 
and the instrument furnishes no materials by which the am- 
biguity thus arising can be removed : if, in such cases, the 
Court were to reject the only mode by which the meaning 
could be ascertained, namely, the resort to extrinsic cir- 
cumstances, the instrument must become inoperative and 
void. As a minor evil, therefore, common sense, and the 
law of England (which are seldom at variance), warrant 
the departure from the general rule, and call in the light 
of extrinsic evidence. The books are full of instances, 
sanctioned by the highest authorities, both in law and 
equity. When the person or the thing is designa- 
ted, on the face of the instrument, by terms imperfect 
and equivocal, admitting either of no meaning at 
all by themselves, or of a variety of different meanings, 
referring tacitly or expressly for the ascertainment and 
completion of the meaning to extrinsic circumstances, it 
has never been considered an objection to the reception of 
the evidence of those circumstances, that the ambiguity 
was patent, manifested on the face of the instrument. 
When a legacy is given to a man by his surname, and the 
Christian name is not mentioned; is not that a patent am- 
biguity ? Yet, it is decided that evidence is admissible. 
{Price V. Pagey 4 Ves. 680). So, where there is a gift of 
the testator's stock, that is ambiguous; it has different 



[^73] 

jueaaings when used by a farmer and a merchant.. So 
with a bequest of jewels ; if by a nobleman^ it would pafs 
all ; but if by a Jewell^, it would not pass tho^e thpitihe 
had in his shop. Thus, the same expression may vary, in 
meaning according to the circumstances of the testator. 

"To shew how mistaken the idea is, that extrinsic eyi- 
jdence is never to be received in cases of patent an^biguity, 
we may refer to a case in the House of Lords, unques- 
tionably of that description^ where the evidence w^s ad- 
mitted. I mean the case of Doe dem. Jersey Vt Sjni^h' 
Mr. Justice Bayley thus states the principle on which^^it 
was introduced : ^The evidence here is not to prodi:^^ a 
construction against the direct and natural meaning of the 
words; not to control a provision which was distinpt ip^d 
accurately described ; but because there is an aifil^iguity 
on the face of the instrument: because ai^ indeftaite.,9X- 
pression is used, capable of being satisfied, in .more ways 
than one ; and I look to the state of the propeprt^ at, the 
time, to the estate and interest the settlor ^d^ and the 
^tuation in which she stood with regard to the property 
she was settling, to see whether that estal^, . or interest, 
or situation, would assist us in judging w)2^t w^ her 
juaeaning by that indefinite expression ' (a). ^ v 

''If it were necessary, I could refer to many other iQst^nces 
of resorting to extrinsic matter in cases of paf^nt fimbi- 
. guity." (Jacob, 463-466). " -^X^:^'!^ 

. ■ ■ III ■! I I I I ■ ■■ I ■ ■ ■ I ■ ! I ■■■ ■ 1 ' '* 

' •• '.'■'• •'.••./'•:.(«Ki 
The two following cases have lately beei^, deteonifl^d 

in the Vice Chancellor's Court, on devises to chafit^e 

uses, the subject of Chapter II., Sec. IX. . ,. .^ 

' In Henchman v. The Attorney General^ a person devijj^d 

certain copyhold lands to W. H. in fee; on conditior^ thftt 

be, within one month after the decease of t)ietestal^Qr^^|^a^d 

(a) 2 Brod. & B. 553. . .,. -» . ,#n^ri 



•■.. •: ib 
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to his executors 2000/., which he desired to be taken as part 
of his personal estate, and disposed of in the same manner. 
And, after giving certain legacies, he disposed of the re- 
sidue of his personal estate, including the 2000/., in favour 
of charities. The testator died without any customary heir, 
or next of kin. Held, that the devisee took the land subject 
to the payment of the 2000/., to which the crown, and not 
the lord of the manor, was entitled. (2 Sim. & St. 498). 

In The Trustees of the British Museum v. White, a 
person devised a freehold estate to trustees, in trust to sell 
it, and pay the proceeds to the Trustees of the British Mu- 
seum, to be by them employed for the benefit of that 
Institution. The devise was held to be void under the 
statute of Geo. II. " I consider,'* said the Vice Chancel- 
lor, '^ that every gift for a public purpose, whether local or 
general, is within the 9 Geo. II., although not a chari- 
table use within the common and narrow sense of those 
words." (Ibid, 694). 



Oxenforth v. Cawkwell appears to be a farther authority 
for the position, stated in page 133, that if land devised is in 
part correctly, and in part incorrectly described, the expo- 
sition of the will is made simply on the correct description, 
and the misdescription remains ineffective. A testator, who 
was seised of copyholds, part of which he had surrendered 
to the use of his will, the other part of which he had not 
so surrendered, devised : '^ And as to all and every of my 
freehold, copyhold, and leasehold messuages, lands, tene- 
ments, and hereditaments, whatsoever and wheresoever 
situate, not hereinbefore given, devised, or bequeathed, the 
copyhold parts thereof having been duly surrendered to the 
uses of this my will, I give, devise, and bequeath the same 
to," &c. Held, that the unsurrendered, as well as the 
surrendered, copyholds passed by the devise. {Ibid, 558). 
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ABEYANCE, 

it is not permitted in a will to put the freehold in abey- 
ance, 43, 241. 
ACCUMULATION, 

of trusts of, 15, 16. 

of the Statute of, 28—30. 

of rents, on an executory devise, See Executory Devise. 

of rents, on a contingent devise by a termor for years, 

251—254. 
ADVICE, 

mere advice or recommendation to a devisee, to leave the 

property at his death to particular persons, not^ sufficient 

to create a trust, 232, 240. See Devise. 
AMBIGUITY, 

of patent and latent, 32, n. (ci); 271 — 273. See Evidence. 
AND, 

to fulfil the intention, the word and frequently construed 

oTy 55, 242. 
APPOINTMENT, 

of a devise by a donee of a power, 208 — 224. 

when a person has an interest and an authority, and devises 

generally, the devise is construed to be under the interest, 

and not the authority, 209, 210. 
of a devise by a person who has an estate in fee in land, 

and also a power of appointment, 210 — 212. 
of a devise by a person who has a power of appointment of 

land, but has not an estate in fee in it, 212 — ^223. 
if a persen who has a power of appointment of land, but 

not an estate in fee in it, devises particular lands, the 

devise will be considered an appointment, 212. 
cases in which a person having a power of appointment of 

land, but not an estate in fee in it, has been held by a will 

not to appoint, 214 — 219, 221. 
observation on the case of Denn v. Roake, 219. 
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APPOINTMENT (continued). 

a person having a power of appointment, but not an estate 
in fee in the land, held, on collateral evidence, to ap- 
point, 220—223. 
APPURTENANCES, 
of, 125—133. 

of the technical meaning of the word appurtenant, 131. 
extent of the term, on a devise of a house with the appurte- 
nances, 131. 
on a devise of a messuage, or house, the appurtenances of 
it impliedly pass, 132, 133. 
AUTHORITY, 

of the influence of authorities in the exposition of wills, 

267—269. 
in the construction of devises, the courts are bound to follow 
authorities, become law, 267. 
See Appointment. 



BLANK, 

collateral evidence is admissible to explain a blank left for the 
Christian name of a devisee, 35, 272 ; but if a blank is 
left for both Christian and surname, the devise is void, 
33, 34. 
See Evidence. 



CHARITABLE USES, 

statute of, 22 ; erroneously called a Statute of Mortmain, 25. 

of devises to, 22—28, 273. 
CHARITY, 

of the extent of the word, 27, n. (c). 
CHATTEL-ESTATE, 

See Debts, Estate, Term. 
CHILDREN, 

distinction on a devise to A. and his children, 46. 

the word in a will primd facie means legitimate children, 50. 

of a devise to a child in ventre sa mere, 52. 

of devises to illegitimate children, 50, 51. 

if intended, grand-chiidren may take under a devise to, 51. 
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CHILDREN (continued). 

technically a word of purchase ; but, if intended, may be a 
word of descent, 53, 117. 
CODICIL, 

of the exposition of a will with a codicil, 263. 

executed to pass real estate, primd facie republishes a will of 
land, 264, 266. 

which republishes a will, new dates it, and makes it a will of 
the day the codicil is made, 264. 

if a will is republished by a codicil, lands, which have been 
purchased between the two dates, will pass under the 
will, provided there are words in the will sufficient to de- 
vise them, 265. 
CONJECTURE, 

a will not to be construed on, 31. 
CONTEXT. 

a means to explain the intention, 66. 

a limitation for life explained to be in tail, 67 — 69. 

a limitation for life explained to be in fee, 69 — 74. 

a limitation in fee explained to be in tail, 82 — 88. 

a limitation in fee explained to be determinable in favour of 
an executory devise, 88 — 93. 
COPYHOLDS. 

a devise of^ an appointment of a use, 168. 

of devises by persons who have both freehold and copyhold 
^ lands, 168—176. 

of the admissibility of collateral evidence to explain 
the intention to be to include copyholds in a devise, 
173—175. 
CROSS-REM A INDERS. 

of a devise with, 57. 

of the implication of, 57 — 61. 

cases in which they have been held to be implied, 58 — 59. 

cases in which they have been adjudged not to be implied, 
59—60. 

formerly a distinction between the implication of cross-re- 
mainders between two persons only, and between more 
than two, 60. 

of the presumption of cross-remainders between two persons 
only, and between miore than two, 61. 
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CROSS-REMAINDERS (continued). 

of the limitation of^ without words of inheritance, after devi- 
ses of estates of inheritance, 179. 

DEBTS, 

of a devise to executors to pay, 224 — 231. 

on a devise to executors to pay debts, and until the debts 
are paid, the executors take a chattel estate, 76, 224. 

personal property is the first fund for the payment of debts; 
unless an intention is discovered in the will to chaise them 
first on the real estate, 228. 

to exempt personalty from the payment of debts, it is not 
sufficient that the real estate is charged ; the personalty 
must be discharged, 230, 231. 
DESCENT, 

distinction between purchase and, 18, 110, 111. 

of an intention to change the legal course of, 19. 

a term of years is not a subject of, 20. 
See Executory Devise. Heir, Lapse. 
DESCRIPTION, 

any words which describe the devisee are sufficient, 49. 

of the description of the lands devised, 133 — 149, 274. 

the distinction proposed — If land devised is in part cor- 
rectly, and in part incorrectly described, the exposition of 
the will is made simply on the c<^rect description, and the 
misdescription remains inefiective : but if land is devised by 
a description which is not incorrect, one part of the descrip- 
tion may narrow the extent of the other, 133, 141, 274. 

of a devise of an estate of or at ^., 144 — 149, 

of a devise of * my ^. estate,' or ' the ^. estate,' 149. 
DESIRE, 

of a trust imposed on a devisee for Ufe, by a desire, request, 
hope, or confidence of the testator, to devise the lands to 
particular persons, 231 — 240. 
DEVISE, 

of illegal devises, 3 — 30. 

prospective, of lands of inheritance, 4. 
of lands held for years, 156. 
of a term of years, 4, 151. 
of a lease for years, 4, 151. 
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DEVISE (continued). 

in perpetuity, 4 — 16. 

of a fee on a fee, 16. 

to an heir at law, 17. 

of a term of years to real representatives, 20. 

in tail, 21, 

in mortmain, 22. 

to charitable uses, 22—28, 273, 274. 

to A. smd his children ; a distinction on the devise, 46. 

of a reversion, of which the testator is seised, 47. 

of a reversion created in the will, 48. 

to illegitimate children, 50, 51 • 

for life, explained by context to be a devise in tail, 67 — 69 ; 
and in fee, 69 — 74. 

without any words of limitation, explained to be a devise 
in fee ; 1 , by the creation of a trust which cannot be 
performed unless the trustee has the fee ; 2, by the ten- 
dency of farther clauses in the will to make the devise 
hurtful to the devisee, unless he takes the fee^simple, 
69—74. 

in fee explained to be a devise in tail, by a limitation over on 
the failure, at any time, of the heirs of the body of the 
devisee in fee, 82—86 ; and by a limitation over to a colla- 
teral heir of the devisee in fee, on the failure of his heirs, 
86—88. 

in fee explained by context to be determinable in favour of an 
executory devise, 88 — ^93, 

subject to pay a sum of money, or debts, or legacies, or an 
annuity ; when it conveys the fee-simple, 70 — 74 ; and 
when not, 77 — 82. 

to executors to pay debts, and until the debts are paid ; the 
executors take a chattel estate in the lands, and not a free- 
hold estate, nor a term of years, 76, 224. 

of explaining one devise by another in the same will, 93 — 97. 

of devises in which the devisee has been held to take a fee-sim- 
pie under the word 'estate,' 120 — 122 ; and 'estates', 122. 

by persons who have both lands in fee and for years, 159 — 1 68. 

by persons who have both freehold and copyhold lands, 
168-176. 

of copyholds is an appointment of a use, 168. 
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DEVISE {continued). 

without words of iuheritance, 176 — 180. 

of two estates separately to the same person, one with words 
of inheritance, and the other without them, 177. 

of estates of inheritance, with cross-remainders without 
words of inheritance, 179. 

for life, without impeachment of waste, 180. 

in joint- tenancy, and in common, 182 — 189. 

to an infant when of age, 189 — 192. 

over of lands of inheritance, on failure of issue, 91 — 93; 
192--195. 

over of a term of years, on failure of issue, 195. 

by a tenant for years 150 — 159, 251. 

by a tenant j)Mr autervie, 6, 198. 

by a mortgagee, 200 — 203. 

by a surviving trustee, 204 — 208. 

by a donee of a power, 208 — 224. 

to executors to pay debts, 224 — 231. 

distinction between a devise in the words, '^ I devise my lands 
to my executors to sell ;" and a devise in the words, " I 
devise that my executors shall sell my lands,'' 225 ; and 
observation on the opinion of Sir Edward Cokey that 
^* when a man deviseth his tenements to be sold by his 
executors, it is all one as if he had devised his tenements 
to his executors to be sold, 227. 

of a devise and a trust in the devisee to devise, 231 — 240. 

for life, and a trust, by words of desire, request, hope, or 
confidence, to devise over, 231. 

cases in which a trust has been held to be created in a devisee 
to devise, 232—236 ; and where not, 237 — 240. 

by a termor for years on a contingency : of the title to the 
rents and profits of the land in the mean time, 251 — 254. 

to uses, 254 — 256. 

to trustees, to receive the rents and pay them over to a mar- 
ried woman or other person for life, 255. 

to A. and his heirs; frequently, on the intention, construed 
to convey an estate jpur auter vie only, 256. 
jSlee Appointment ; Executory Devise ; Lapse. 
DEVISEE. 

any words which describe the devisee are sufficient, 49. 
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DYING WITHOUT ISSUE, 

of, 67— 69; 82—86; 91—93; 192—198. 

EFFECTS, 

popular and technical meaning of the word, 54, 122. 
if intended, land will pass under the word, 42. 
ESTATE, 

popular and technical meaning of the word, 53, 54, 119. 
signifies real and personal property, 54, 122. 
if intended, will be accepted to mean personalty alone, 54. 
technically, the words * Real estate* signify freehold or copy- 
hold lands, and a freehold estate in them, 122. 
technically, the words ' Real estate' are applicable to freehold 
estates alone, and a term of years is not included in them, 
122. 
cases in which a devisee has taken a fee-simple under the 

word, 120—122. 
on a devise to executors to pay debts, and until the debts are 

paid, the executors take a chattel estate , 76, 224. 
See Devise; Implication. 
ESTATE IN FEE, 

jS>ce Devise; Fee-simple. 
ESTATE FOR YEARS, 

See Devise ; Term. 
ESTATE PUR AUTER VIE, 
may be entailed, 21, 198. 

entail of, not within the intent of the statute de donis, 199. 
of a devise by a tenant pur auter vie, 198. 
ESTATE-TAIL, 

<See Context; Devise; Fee-tail. 
ESTATES. 

devises in which the devisee has taken a fee-simple under the 
word, 122. 
EVIDENCE, 

of the admissibility of collateral or parol evidence in the 

explanation of a will, 32—41 ; 145—149; 271. 
the distinction proposed — if the words of a will fiedl to dis- 
close an intention, collateral evidence is inadmissible to 
discover it ; but, if an intention is discovered, collateral 
evidence is admissible to explain it, 32. 

V 
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EVIDENCE (continued). 

if the evidence offered in explanation of a will tends to have 

no legal effect, it is irregular to accept it, 41 . 
of the admissibility of collateral evidence to explain the 
intention to be, to include copyholds in a devise, 173 — 
176. 
collateral evidence admissible to explain a devise to be 
intended to be an appointment, 220 — 223. 

EXECUTORS, 

See Debts ; Devise. 

EXECUTORY DEVISE, 

void, if a perpetuity created by the devise, 7, 13. 

cannot be barred, 13. 

not favoured in the exposition of wills. The law inclines to 
construe a limitation over to be a contingent remainder 
rather than an executory devise, 44. 

examples of executory devises in fee limited on the contin- 
gency of a devisee's dying in his minority, 89 — 91 ; and, 
on the contingency of a devisee's dying without leaving 
issue at his death, 91 — 93. 

examples of executory devises of terms of years on the 
failure of issue at the time of the death of the first devi- 
see, 196—198. 

when, on an executory devise of lands of inheritance, the heir 
at law of the testator is entitled to the intermediate rents 
and profits of the land, 242 — 245 ; and when not, 246 — 
251. 

on the lapse of a particular estate, a remainder may take 
effect as an executory devise, 242, 262. 

general observations on the exposition of executory devises 

240—242. 

FARM, 

if intended, leaseholds for years will pass under the word, 45. 
on a devise. including lands of inheritance, leaseholds for 

years have been held to pass, principally under the word 

^ farm* in the devise, 167, 168. 
on a devise including freehold lands, copyholds have been 

held to pass, principally under the word < farms,* 176. 
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FEE-SIMPLE, 

illegal to devise a fee on a fee, 16, 43. 

words by which, if intended, it may pass, 42, 45. 

*See Context; Devise; Executory Devise. 

FEE-TAIL, 

words by which, if intended, it may pass, 46. 

See Context ; Devise ; Term. 

FREEHOLD, 

a testator is not permitted to put the freehold in abeyance^ 

43,241. 

FREEHOLD HOUSES, 

by the words ' freehold houses in A/ the testator having 

none but leaseholds there, the leaseholds will pass, 45. 

FREEHOLD LANDS, 

of devises by persons who have both lands in fee and for 

years, 159 — 168 ; and both freehold and copyhold lands, 

168—176. 
HEIR, 

of a devise to the testator's heir at law, 17. 

to fulfil the intention ; on a devise to heirs male, there may be 
an exception to the general rule, that to take by purchase, 
die heir must be heir general as well as heir male, 52. 

' heirs' and ' heirs of the body' are technically words of 
descent ; but, if intended, will be accepted as words of 
purchase, 53, 109. 

of disinheriting an heir at law, 257. 

cannot be disinherited by doubtful words, 257, 261. 

cannot be cut off with a shilling, 257. 

it is not an intention to disinherit the heir, but a devise away 
from him, that can disinherit him, 257. 

See Executory Devise ; Lapse; Shelley's Case. 
HEREDITAMENTS, 

of the word, 124. 

technically, is a name of land, and does not besides mean 

interest in land, 125. 
HOPE, 

See Advice ; Desire. 
HOUSE. 

outbuildings used with, will, if intended, pass under the 
word * house,* 45. 
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HOUSE (continued). 

on a devise of a, the appurtenances of it impliedly paB8,45, 133 
by the words * freehold houses in ^4/ the testator having none 
but leaseholds there, the leaseholds will pass, 45. 
See Appurtenances. 

ILLEGITIMATE CHILDREN. 

of devises to, 50, 51. 
IMPEACHMENT. 

of a devise for life, without impeachment of waste, 180. 

IMPLICATION, 

of estates, 56. 

of cross-remainders, 57 — 61. 

of the expression * necessary implication,' 258 — 261. 
INHERITANCE. 

a fee-simple will^i if intended, pass tinder the word, 46. 

INTENTION, 

in a will, if legal, i^ to be fulfilled, 1, 3. 

of the means to collect the, 31—41, 

of collateral evidence to discover and explain, 32 — 41, 271. 

any words will effect it if legal, 45. 

is to be collected from the whole will, 64. 

of two intentions, the chief is to be carried into effect, if 

both cannot, 100—106. 
the intention at the time the will is made can alone be 

effected, 107. 
of the position, that " the intent of a testator is to be taken 

as things stood at the time the will was made," 107. 
authorities the great impediment to the fulfilment of, 267. 
See Evidence. 

INTEREST. 

a fee-simple will, if intended, pass under the word, 45. 
INTRODUCTORY WORDS, 

of, in a will, 64—66. 

of themselves, not sufficient evidence of intention to convey 
to a devisee the whole estate of the testator, 66. 
ISSUE. 

distinction on a devise ' to il. and his issue,' 46. 

primd facie means legitimate issue, 50. 
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ISSUE (continued). 

technically a word of purcbase ; but, if intended| will be ac- 
cepted as a word of descent, 53, 115. 
of dying without, 67— 69 ; 82—86; 91—93; 192—198. 

JOINT-TENANCY, 

of devises in, 182. 

LAND, 

if intended, will pass under the words, * effects,' * property,* 
< personal estate,' ' rents of land,' 42, 45. 
See Copyholds, Devise. 
LAPSE, 

distinction between a lapsed devise and a lapsed legacy, 262. 
on the lapse of a particular estate, a remainder may take 
effect as an executory devise, 242, 262. 
LEASE, 

of a prospective devise of a lease pur auter vie, 4. 

of a prospective devise of a lease for years, 4, 151, 156. 

a lease for years, t&ken or renewed after a will is made, may 

pass under a general bequest of personalty in it, 150. 
on a devise of a lease for years, the devise ceases with the 
lease ; and if the testator takes a new lease for years, the 
renewed lease will not pass under the will, unless repi:^- 
lished, or the devise in it is prospective, 151, 152. 
See Term of Years. 

LEASEHOLDS, 

of devises by persons who have both lands in fee and for 
years, 159—168. 
See Freehold Houses, Lease. 
LEGACY, 

the word, if intended, will apply to real property, 42. 
LIMITATION, 

See Context; Cross Remainders; Devise; Ex- 
ecutory Devise. 

MESSUAGE, 

on a devise of a, the appurtenances of it impliedly pass, 132. 

See Appurtenances. 
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MINES, 

to open lands in search of, is waste, 180. 

MISDESCRIPTION, 

of lands devised, 133—140, 274. 

MISTAKE, 

in the name of a devisee, collateral evidence admissible to 

prove the person meant, 36 — 38. See Name. 
in the description of lands devised, 133 — 140, 274. 

MORTGAGE, 

of a devise of a, 200. 

MORTGAGEE, 

of a devise by a, 200. 

MORTMAIN, 

the statute of, 22. 
of devises in, 22. 

NAME, 

of devisee ; mistake in may be explained by collateral evi- 
dence, 36 — 38. 
collateral evidence is admissible to explain a blank left for 
4 the christian name of the devisee, 35; but if a blank is 

left for both christian and surname, the devise is void, 34. 
See Evidence. 

NOSCITUR A SOCIIS, 

a rule in the exposition of wills, 95. 

OR, 

to fulfil the intention, construed and, 55. 
a7i(Z construed or, 55, 242. 

par;cels, 

of a devise. See Description. 

PAROL EVIDENCE, 

See Evidence. 

PERPETUITY, 

illegal to devise in, 4, 195. 
the period of a legal, 5. 
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IRPETUITY (continued). 

the point from which the law begins to count a perpetuity 

is the day on which the property is settled, 5. 
if a limitation in a will is too remote when the will is pub- 
lished, the limitation is then, in its creation, void, and acci- 
dent is not permitted to make it afterwards legal, 5. 
a tenant pur auter vie is incapable of creating a, 6. 
IRSONAL ESTATE, 

if intended, land will pass under the words, 42. 
IRSONAL PROPERTY, 

acquired after the publication of a will, may, and primd facie 
will, pass under a general bequest of personalty in it, 150* 
LOPERTY, 

if intended, land will pass under the word, 42. 
if intended, a fee-simple will pass under the word, 42. 
)WER, 

of a devise by a donee of, 208 — 224. 
See Appointment ; Evidence. 
FRCHASE, 

distinction between descent and, 18, 110, 111. 

See Children ; Descent ; Heir ; Issue ; Son. 



HAL ESTATE, "^ 

See Estate. 
SCOMMENDATION, 

See Advice ; Desire. 
SMAINDER, 

See Cross Remainders; Executory Devise; 
Term of Years. 
iNT, 

if intended, land may pass under the words, 'rents of 

land,' 45. 
a leasehold estate held to pass under the word * ground- 
rents,' 47. 

See Executory Devise. 
^PUBLICATION, 

of a will by a codicil; See Codicil. 
2QUEST, 

See Advice ; Desire. 



« 
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REVERSION, 

if intended, a fee-simple will pass under the word, 46. 

devises in which a reversion, of which the testator was 
seised, has been held to pass, 47. 

devises in which a reversion, created in the will, has been 

held to pass, 48. 
RULE IN SHELLEY'S CASE, 

of the, 111. 

devises in which the rule has obtained, 112 — 1 14. 
See Heir. 

SHELLEY'S CASE, 

See Heir ; Rule in Shelley's Case. 
SON, 

primd facie means legitimate, 50. 

a word of purchase, but, if intended, will be accepted as a 
word of descent, 53, 117. 
STATUTE, 

7 Edward I., st. 2, c. 1 ; de Religiosis ; Mortmain, 22, 25. 
27 Hen. VIIL, c. 10 ; Uses, 254. 
32 Hen. VIIL, c. 1 ; Wills, 4, 22. 
12 Car. II., c. 24; Tenure, 254. 
7 & 8 William III., c. 37 ; Mortmain, 22. 
9 Geo. II., c. 36 ; Charitable Uses, 22. 
55 Geo. III., c. 192; Surrender of Copyholds, 168. 
SURRENDER, 

since the statute 55 Geo. III., c. 192, not necessary on a 

devise of copyholds, 168. 
in equity, and probably at law, admissible evidence to prove 
copyholds to be intended to be included in a devise, 
174, 175. 
SURVIVORSHIP, 

of a devise in common, with benefit of, 187. 
See Tenancy. 



TECHNICAL, 

words not required in a will, 42. 

forms of conveyance not required in a will, 43. 

of technical words used in an untechnical sense, 53. 
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TECHNICAL (continued). 

the technical efiect of the words in a will is presumed to be 
intended, if a difierent intention does not appear in the 
will, 109. 
observation on the opinion, that it had been wise in the law 
originally to have required m a wiU the technical language 
of a deed, 270. 
TENANCY, 

of devises in joint-tenancy, and in common, 182 — 189. 
of a devise in common, with benefit of survivorship, 187. 
TENANT FOR YEARS, 

of a devise by a, 150 — 159. 
TENANT PUR AUTER VIE, 
of a devise by a, 198. 
cannot create a perpetuity, 6. 
TERM OF YEARS, 

personal property, 4, 150.. 

of a prospective devise of a, 4. 

executory devise of a, cannot be barred, 13. 

of a devise of a, to real representatives, 20. 

cannot be entailed, 21, 195. 

a remainder cannot be limited of, 43. 

included under the word ' estate,' but not under the words 

* real estate,' 122. 
of a devise over of a term of years on failure of iss^ie, 
195—198. 
See Lease. 
TIMBER, 

of impeachment of waste, 180 — 182. 
TREES, 

of impeachment of waste, 180 — 182. 
TRUST, 

of a trust in a devisee for life to devise, 231 — 240. 
See Accumulation, Desire, Devise. 
TRUSTEE, 

of a devise by a surviving, 204 — 208. 
See Devise ; Trust. 
USES, 

of a devise to, 254 — 256. 

of a devise to charitable, 22—28, 273. 

X 
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WASTE, 

of a devise forlife, without impeachment of, 180. 
WILL, 

of lands, a conveyance, 3, 4, 177. 

of the position, that a will must be made to speak from the 

testator's death, 108. 
observs^tion on the popular complaint, that wills are of diffi- 
cult interpretation, 270. 
iSee Codicil; Devise. 
WORD, 

the same word may be accepted in different senses, 62. 
of introductory words in a will, 64 — 66. 
if practicable, effect is to be given to all the words in a 
will, 98. 
iSee Fee-Simple, Fee*tail; Technical. 



YEARS, 

See Devise; Estate; Tenant for Years; Term. 
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